
IN THE CENTRAL ADMINISTRATEVE fl?,IBUNAL 
J TTACK BENCHs CU TTACK. 

ORIGINAL APPLICAON NO. 404 OF 1999, 
0a ttadlc, this the 	L fl. day of 1i gus t. 2000. 

SMT, NIEVPMA ROUT. 	 .... 	 APPLICANT. 

-VERSUS - 

UNION OF INDIA & OIHERS. 	.... 	 RPONDN. 

OR INSTIVCONS. 

#lether it be referred to the reporters or not? 

Whether it be circulated to all the Bches of the 
Ctral Administrative Tribunal or not? 
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ORIGINAL APPLICAON No.404 OF 1999. 
Qittack,this the 	day of Augist,2000. 

CO RAMg 

WE HONOURAB L E MR, SONA W SOM, VIC E- CHAI F4N 
A N D 

WE HONOURABLE MR.G.NAASIMHAM,MBMBER(JUDL.). 
00 

SMT.NIIVPAMA ROUT, 
Aged abciit 38 years, 
W/o.Late Natabar Ro.lt, 

C-E.D.A.,Manjuri 3.0., 
Via. Akhuapada so, 
DiSt:Bhr&C. 	 APPLICANT. 

By 1 egal practiti crier; M/S. P. V. Raralas, P. V.B. Rao, Advcate. 

VersUS- 

Unicli of India represented by 
the Chief Postmaster General, 
Orissa circ1e,Bhubaneswarl. 

Superintendent of Post offices, 
Bhadrak Divisicii,Bhadrak1O0. 

Sub-DiviSional Inspector(Postal), 
Bhadrak West Sub Division, 
Bhadrak-.756 100. 	 .... 	 RESPONDFN3B. 

By legal practitiaier ; Mr.A.K.BoSe, Senior Standing Cinse1. 

.. 

ORDER 
MR. G.NARASIMHAM,MEM3 ER(J1JDICIAL); 

Applicant s husband we was appointed as E.D.D.A,in 

Manjuri Branch Post office inacccunt with Akhuapada Sub Post 

office m 5.1.1980,, disciplinary prcceedings was initiated 

against him and by order dated 13.12134, he was placed under 

put off duty.,ultimately, the Disciplinary Authority in order 

datel 21.1.1993 (Annexure-2)held him not guilty of the charges 

and directed his reinstatement with immediate effect.Hcwever, 

in the same order,he held that the period of put off duty, shall 

be treated as non-duty for all purposes thigh the same shall 

n ot c on $ ti t te a b r eak in s e r vic e. After his reins ta ternen t and 
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	while in service, he died cn 29-8-16.App1icant made an 

applicatien for payment of exgratia gratuity which wcujd 

have been payable to her husband, 'the same was rej ectsl by 

Supdt. of post Offices,J3hadrak Divisi(n by order dated 

9.4.1997 (Annexure-3) .She made another tepresentaticn, 

under Ann exu r e- 4 to re-c ai sid er the matter. This was tim ed 

dcwn in letter dated 24.3.1999(Annexure...5) cn the grind 

that in view of the Circular dated 4.11.l980(nnexure...6),the 

period under put of duty, will not be takø-i into accint 

for c anxi tin g the 1 en g th of service  for the p.i rp os e of 

grant of exgratia gratuity. The minlniim period of service 

t be eligible for grant of exgratia gratuity is 10 years. 

Hence, this applicati-n has been filed. 

2. 	In this applicaticn it has been urged that applicant's 

husband was under put off duty for morethan eight years for 

n- fault of his,thiugh normally, the disciplinary proeedings 

shculd have been fjnalised within a period of 120 days,As such, 

applicant's husband was entitled for salary for the period 

he was under put off duty. For not taking into acccunt the put 

off duty peria:1, r cciinting the Lericd of service, substantial 

injustice has been dcne to the applicant's husband.If put off 

duty period is taken into acccunt, the period of service of the 

applicant's husband wii1d be morethan 16 years. r1he Circular dt. 

4.11.10 under Annexure..6 is violative of Article 14 and 16 

of the constitatirn • Ru 1 e- 9 of c 1 au Se- 3 of ED Agents (C cnduc t 

and Service) Rules having been struck dcwn by the Bangal ore 

Bench of the Tribunal in case of Peter J.D.SO.lZa, the applicant's 

husband is entitled to fill salary for the period, he was under 

put off duty. Hence, the applicant prays to strike d3.n the 

Circular under 1nnexure-.6 tote-c ten-tof the w ord,' remained 
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i pu t off duty' and for i ssu e of di rec ti ai to the ReSp cnd en ts 
I 	for payment of ecgratia gratiity to the applicant and also for 

payment of other allcwances such as salary for the period covered 

under put off duty. 

In the coanter, while opposing these prayers of the 

Applicant, Department stated that chargesheet under Rule-B 

of the ED Agents Ccrlduct and service R.il es was issued on 

13.12.1984.After enquiry, the Disciplinary Authority foind 

the applicant's husband guilty and by order dated 27.2,1987 

removed him from service. The Appellate Authority, hcever, 

remanded the case for de novo enquiry by order dated 16.8,83, 

The Disciplinary Authority, issued fresh chargesheet and after 

CCflClusiOt1 of the enquiry by the Inquiring officer, the 

Disciplinary Authority, after going throigh the report of the 

i.o. again passed punishment of removal by his order dated 

31.12.1990. This order was challenged by the applicant before 

this Bench in OA No. 489/1990.By judgment dated 24, 9.1991, 

this punishment order was quashed with a directicn to the 

Disciplinary Authority to act according to the directicn given 

by the Appellate Authority in his order dated 16,8,38. 

Thereafter, fresh enquiry was undertaken and the lo submitted 

his report on 30, 9,1992 hoLding the charges not proved. The 

Disciplinary Authority accepted the report of the 10 and 

excnerated the applicant from the charges by his order dated 

21.1.93, (Annexure.. 2). 

No rej ciinder has been filed. 

we have heard Mr.P. V. Ramdas,learned ccj.insel for the 

Applicant and Mr.A.K.BOSe,learfl& Senior standing Coinsel 

appearing for the Respadents. 
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V 	 pacts are not in controversy. 

6. 	As per the Director General Instructions, an ED Agent 

whose services are terminated othe:wise than for unsatisfactory 

work or as a measure of disciplinary action or in consequence 

of he being appointed in regular post under P&T Department,can 

be sanctioned mrnetary grants 4ermed as grab.iity provided that he 

haspit in not less than 10 years continuis service as ED Agent. 

If Put off duty perird of applicant's husband willbe taken into 

accrunt for c-unting his service pericd for the purpose of 

gratuity, his service perird wculd ccnte abeut 16 years and 

7 months. 

Mr. Ram:las,learnel ceunsel for the applicant, in coarse 

of his a rgu men t, C en tended tha t an Eb Agen t, who wktl e und e t put 

off duty is dismissed/renoved in a disciplinary prc,ze&ings 

and which di smis sal/ removal order is set aside by a Cciirt or 

by DiSCipliflary/AppellateAutñority with an order of re-

in staten en t, will no 1 cng er under put off duty an reins ta ten en t 

because the order of put off duty will lapse as soon as the 

order of removal or dismissal is passes and on reinstatenent 

unless another order of put off duty is passed the Agent is 

pesumed to be continuing on regular duty under law,In this 

c onn ec U on he had tak en us through the pr ovi si on s of EDAgen tS 

and C11dUCtS Rules, 1964 vis-a-vis CCs (ccA) Rules, 1965 and 

submitted unlike provision of Sub Rules 3 and 4 of Rule 

10 of CC& Rules regarding continuation of suspension order 

even after setting aside of the removal/dismissal order by the 

higher authority or Ceurt, there is no provisi-ri in ED Conduct 

Rules to that effect.Prer&ure for enquiry under Rule 14 of 

ccs(CCA)Rules,1965,is required to be fo1led in a disciplinary 

enquiry against an ED  Agent in spirit so thatthere may be no 
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cccasion to challenge the same, and wonid not be necessary 

to foll' the provisions literally as per DG Circular dt. 

16.1,1960.In other wotds, the provisions which are benefidja1 

to an ED Agent and are based on prin&iple of natiral justice 

re required to be follo'ed and no other provisions under ccs 

(ccA) I.iles, 1965. in this connection Mr. Rardas placed reliance 

on the Apex c(,.lrts judgment in the case of OM Prakash oipta 

Vrs.U01 reported in AIR 1955 sc 600 referred in Hi, Mahra's case 

reported in AIR 1974 sc 1281. 1here is no dcin)t that this 

submission of Mr. Ranj as is legally  $ ctnd and in fac t this 

Bench accepted such submission in OA No.186/94 disposed of 

on 20.11.1999 but in this particular application filed in 

the year 1999, this submission of Mr. RamdaS thongh legally 

$ o.and can not be en ter tairi ed as h opel essly time barred. 

7. 	The main question for consideration is whether 

the circular dated 4.11.130 (Annexure-.6) not cctanting the 

put off duty period to determine the eligibility for getting 

the exgratia can be legally sustained at this stage.In this 

connection it is worthwhile to quote paras 1,2 and 3 of the 

relevant circuir of DG P&T as mentioned at page 14 of the 

swamycs canpilaticn of service r.iles of Postal ED staff(1999 

edition) 

1. I) Agents as defined in P&T ctra-Departmental 
Agents (Conduct and Service) ailes,1964,whose services 
are terminated otherwise than (i) for un sa tis fac bCjy 
work or (ii) as a measure of disciplinary action or 
(iii) in consequence of their being appointed in a 
regular post under the P&T Deparbaent,may be sanctioned 
mon eta ry g ran ts ter med as 'GratUi ty' ,provided that 
they haye put in not less_than ten years of con tinu.xs 
satisfactory service as ED Agents: 

2. aContinuc,1s Service" for the purpose of this 
order shall mean only such continucus service rendered 
in any capacity as an ED Agent; 

- 	 3 • In determining the p en o1 of C on tinu on S service, 
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periods where an gi Agent himself does not 
perscally attend to the duties assigned to 
him shall be treated as breaks in service 
unless each such period is of a duraticri 
of 90 days or less and the absence from his 
duties is authorized by the written order 
of the appointing authority, 

Gaidelines menU -ned in para-3 in regard to determining 

of the period of ContinU(US service woild not applicable 

to put off duty period of an ED Agent, who ultimately 

in a disciplinary prrceedings is ex -nerated from the 

charges and reinstated to duty oause during put off duty 

period no duty has been assigned to him.only when duty is 

assigned to an ED Agent and the ED Agent does not perscnally 

attend to duty , the period of not attending the duty shall 

be treated as creak in service but for put off duty order 

in corinecticx with a disciplinary prcceedings an ED Agent 

was kept o.it of duty by the Departfleflt.So it is a case where 

the applicant's husband ,an ED Agent, thci.igh willing to perform 

his duty,was prevented from not attending to duty by put off 

duty order, in C cnn ec ti cn wi th a di scipliay proceedings 

which ultimately ended in excneraticn from charges and 

order of reinstatement. Hence  as per the principle of 

law, enunciated by the Apex Cirt in Jankiraman' s Case reported 

in AIR 1991 SC 2010 (rçv.Jankirarnan Vrs. uoi and others) 

the pit of f duty of the appl ic ant' s husband sh ca1d not be 

treated as such for the purpose of co.nting the pericd of 

service specia'ly when the disciplinary authority ordered that thi 

put off duty will not be treated as break in service. 

This apart, the circular in z$irie,ure.6 appears to be 
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4 	iscrinu.riatory vls a vis the circular dated 22.12.1979 and 

22.10132 as mentioned at Page-61 of EDA Conduct and Service 
ç '..i ' 	•-,. 	I 	t. 	. 

.1lesin circular dated 22.12.1979 it has been decided that if 

an ED Agent who is put off duty is reinstated and is ccftlpletely 

exonerated of all the charges, he may be given credit for the 

pericd of put off duty upto a maxinLirn of six months only for 

the purpose of c a-in tin g the pe ri cid towards C on ti flu 0.15 service 

to determine the eligibility for appearing in dppartmental 

examinaticris.in the other circular dated 22nd of Ctcber,1992 

it is made clear that in order to determine the eligibility 

of ED Agen t5 for s el. eC ti on to regular post on the basis of 

lgth of service, the pericd during which an ED Agent r&nained 

put off duty for contnp1ated disciplinary or Crlprcceedings 

shall be taken into account provided he has been taken bk to 

duty withiit the penalty of dismissal or removal from service 

imposed on him.us,itjs seen that while put off duty pericd 

of an ED Agent, subs equ en ti y reins ta ted is taken in to acc am t 

while determining his eligii1ity for selection to regular post 

or appearing departmental examinations, the same is denied in case 

of an ED Agent in respect of his claim of ex g ra ti a gratuity. 

ICRoagh ED A gen tS are not regular  Govt. TIpl cj ees yet they Ii c 

civil posts.In respect of regular Govt. enployees or their widcs 

the Apex co-i rt in the case of S TATE OF KERAIJA VRS. M. PAI1ANA VAN, 

rep orted in Al R 1985 Sc 356 held that payment of pen si on  or 

gratuity is no longer bounty.It is a prcperty right.The same 

anology even if technically or strictly is not applicable to the 

ED Agents,yet it can not be said that payment of 

ex-gratia gratuity is a beneficial provision for 
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for the $el fare and sustenance of the ER Agents or ai 

his death while in service for his family rnembers.Such 

a provisin under law has to be liberally and beneficially 

C <i st EU el. viewed fr '-in this b ac kg r i.ind, the Ci xru 1 a r of 

1980 under Ann exu re_6 even read w i th the ci rcu 1 ar.. d a tad 

22.12.1979 and 22.10.1982 appears to be unduly harsh, 

in not ce-tinting the perixl of put off duty of an ED Agent 

excneratad from the charges withit break in service. 

It is worthwhile to ote..theircular as here.inder2 

'(DGP&T Letter No. 40-25/80-pen. dated the 
4th November,1980. 

16. 	No break in service on exoneratici 
and rein s ta temen t but 'put off' 
perixl will not cint for gratuity. 0  

I t is cia ri Li ad that wh i an ED Agent 
is ñilly excnerated of all the charges and 
he is reinstated in service, there sh.ild be 
no break in service even thciigh he had not 
been granted any a11ance for such 'put off' 
pericd.Hcever, the pericd during which an ED 
Agent was not in service or remained on 
'put off duty, such peri'd may not be taken  
into accIntfor canputjng his length of service 
(also for purpose of grant of exgratia gratuity) 0, 

8 • 	The spirit behind the ci rcula r in not c .in tin g 

the put off duty periol to the length of service is that 

during the put off duty period no allcwance was jeing 

paid 	fo.c that time under Rule 9(3) of the Rules which 

lay d w n that an enpi r. ee, shall not be en ti t]. ad to any 

allcance for the penal for which he is kept off duty 

under this rUleS.But this Rule-9(3) has been struck dcwn 

by the Bangal ore BenCh of this CAT cn 15. 7.88 in OA No. 

553 to 556/1987 (Peter J.D.sa1za and others) as violative 
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of ArtiCle 14 and 16 of the Constititicrz of India. 

this decision of the B angal ore B ench was C orifi rmed by 

the Apex Cirt in vari(Lts SLPs including SLP filed by 

the Govt.Challeflgiflg the Bangal ore Bench decjsicn. ittis 

decisici of the Apex Co.irt was prCinc1nced on 10. 7.1995. 

In both the Bangal ore B1Ch as well as Apex Ctrt,while 

striking dcwn r.'le 9(3) directed the Govt.of India to 

re- examine the matter and to frame a new S et of rul e 

substLtuting R.tle 9(3).ihe Apex Ccurt further directed 

that it wc.jld be open to the Unicxi of India to examine 

each case to reach a ccnclusicn as to whether mdi vidual 

is entitled to salary for the period he was kept off duty. 

In the ev€nt of any of the Respc(lden ts being éxcnerated 

and teinstated the salary for the off duty period can only 

be denied to him after affording him an cpporbinity and 

by giving cogent reaScfls.It  is clear from this Judgmet 

that 1.'le 9(3) was struck dcwn as early as in 1998 and 

left the matter to the Govt. to decide the quantith of 

allcwanCes to be paid to an ED Agent under pit off duty 

and under what ci rcu rn s tanc es • ih eeew as a fu r the r di rec U ai 

to the Govt. to examine each case to reach ccgiclusicn as 

to whether the idjvidua1 is entitled to salary for the 

period he was kept off duty and in the event of excneratii 

from the charges in the disciplinary prce&ings and ciseqient 

reinstatenent the salary for the off duty period can only be 

denied to the ccnceuied ED Agent after affording him an 

opporbinity and by giving cogent reas-n.In other words, urer 
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such ci rcum stances, an ED Agent is en ti U ad to salary for 

off duty pericd. 

It is,  therefore, clear that atleast from the day 

the Bangalore BenCh struck dcwn r.ile 9(3) in the year 

1988, an ED Agent under put off duty on b em g eKonerated 

fr ccn the c arges and on reins ta telnen t will be en U U ad to 

salary for the put off duty period unless the Deparnent 

after giving an opporbinity of hearing to the ED Agent 

denies such payment of salary with cogent reasons. wile 

under put off duty , such ED Agent w on1d be en U U ad to 

payment of al1qances to be detenined by the Govt. Thus, 

there is no legal justificatin for denying the put off 

duty period as period of service f-r the purpose  of 

determining the eligioility of an ED Agent to receive 

ex-gratia payment. 

9. 	kor the reasons discussed above, it is no longer 

permissible under law to sustain the portion of the circular 

dated 4t1-  November, 1 80,under Annexure-6 not Cnting the 

put off duty period of an ED Agent tcwards his length of 

service and accordingly this portion of the circular needs 

to be quashed. The applicant being the widow of the deceased 

ED agent is legally entitled to be considered for payment 

of exgratia gratuity.we are, hever, not inclined to 

grant the relief for payment of salary of the put off duty 

period from 13.12.1984 to 15. 2.1993 as it is barred by 

limitation by the time this applicaton was filed in the 



/ 

year 1999, 

10, 	In the result that porticn of the Circular dated 

4 th N 0vemb er, 1 0, (Znn ecu re- 6) n ot C in tin g the pi t off 

duty pericxl for ccnputing the length of service of an 

ED Agent is struck dn. Resprden ts are directed to ccint 

the of f duty pericd of the deceased ED Agent for Cctnputing 

his length of service and pay the exgratia graWity to the 

applicant within a peri d of 90(ninety) days from the 

date of receipt of a copy of this order, 

11. 	original Applicaticn. is partly a11c.& but 

witht any order as to costs, 

/J YlAAA9  

VI C 
_-F 

(G. NARASIMHAM) 
M1B ER(JUDICIAL) 


