IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
QUTTACK B3 ENCH:QUITTACK.

ORIGINAL APPLICATICN NO, 341 OF 199’_
cuctack, this the ) 3, { day RF'}, 200 3,

il
DIPTI KUMAR MAHANTA, APPLICANT,
VRS,
UNICN OF INDIA & ORS. RESPONDINTS,

FOR INSTRUCTICNS

l. whether it he referred te the reporters or net? )l

2. whether it be circulated Ce all the Benches of the
Central Administrative Tribunal er net? 9% .
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
QUTTACK BENCHs CUTTACK.

ORIGINAL APPLICATICN NO, 341 OF 19396
Cuttack, this the day ef paExch, 200 3.
i%yv\ A Y

C O R A M

THE HONOURABLE MR, 3.N, SOM, VICE- CHAIRMAN

Diptli Kumar Mahanta, Aged abeut 32 years,
s/e.Ral Mehan Mahanta, At ;3adadbrahamanmara,

PO: Pathar chakuli, via:peuli,plst, Mayurbhanj
and at present werking as Casual La®eurer fer
Escerting Mails 3@ripada.peulil Line under
S.D.I(P) 3aripada (west) sub.pivisien,Baripada,
District ;Mayureshanj,

® 8 99 ® @ o J\PPLICANT.

By leeal prectitiener; M/s.Fradipta Mohanty,
D.N,Mehapatra,
G, Satapathy,
J.Mphanty,
Advecates,

3 vVersus

l. Unien &f India represented threugh its
Directer Genecral(pests) Dak Bhawan,
Asheka Read,New pelhi-110 0Cl.

2. Chief pestmaster General,Crissa Clrcle,
Bhubaneswar, t/pPe;3hudbaneswar,pist.Khurda,

3. Superintendent of post QOffices,
Mayurbhanj plvisicn,
At/Pes Baripada,
pist,Mayurshanj,

4, S.D.I(Pestal) west Sub pivision,

3aripada, At/pe3aripada,
pist,Mayurehanj.

® -~ 0% o > 9 00 REstDmTS.

By legal practiticners My, U,3.Mohapatra,
Additional standing Ceunsel,
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MR, 3.N, SOM, VICE.CHAIRMAN 3.

This Orieginal Applicatien has been filed by
shri pipti Kumar Mahanta, whe has been engaged in the
Department of pests te escert Mails in Baripada-~peuli
Line in pPrivate mail meter Service w.e,f, 27-06-1988,}is
grievance, in this Original Applicatien uU/s,19 ef the A, T,
Act,1985 is that he is werking centinueusly since his
engagement till teda;, sut has net been given the bDenefit
of regular service; inspite of the Respendents having framed
a scheme for reguldrisatien of service ©f casual laseurers
under Directer General of posts' letter dated 12.04-199k.It
has furthel meen stated by the Applicant that his case of
regularisaticn alengwith th;ee others was the supmject matter
in Original Applicatien N®.30/97 decided by this Trisunal
andzgzi Tribunal was pleased te erder that the Applicant
including three ethers; namely, Bhabani Sankar samal,
Radha Kanta pas and Sanatana Naik sheuld be considered
fer regularisatien by the Respondents in the light ef the
sCheme prepared by the Respondents in pursuance ef the
judement ef the Hen'ble Apex Ceurt,The grievance of the
Applicant is that the Respondents have net cemplied with
the directiens ©f this Tripbunal and, that vide Annexure-9

they had infermed the applicant that as he was engaged as

casual labeurer after 7-6-1933 and , as that he was net



P .
a candidate sponsered threugh gmpleyment gxchange, he
could net pe considered for regularisatien under the
scheme. Being aggrieved py that erder,the Applicant
has appredched this Tribunal te quash the impuened
erder vide Annexure-9 dated 15-04.1998 and te piss

Sther apprepriate ordets as deemed fit and preper,

2 I have heard Mr. Pradipta Mehanty,Learned Ceunsel
for the Applicant and My, U,B3,Mehapatra,Learned Additicnal
tanding ceunsel fer the Union of India,appearing fer the
Res ondens and have @ls¢ perused the recerds placed befere

Mme.

3. The substantial questien te be decided in this
case is whether the case of the Applicant is cevered
under the scheme prepared by the Respondent Ne,l fer
grant of temgerary status and regularisation OG;G' casual
labeurers and, whether the cenditien set.ferth in the
Ministry ©f Persennel,Public Grievances and pensions
letter dated 8th April, 1991 (Annexure-7) fixing a cut.esff
date fer regularisatien of Casual Labeurers net spensered
threugh pupleymant Exchange under the scheme is

discriminatery in nature,

4, I have given my anxieus theught te the facts of
this case as alse the law geverning the field in this matter,

On the factual side and as admitted by the Respendents,the
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Applicant has wmeen working as Mails gscert in Baripada-
peuli Line w.e.f., 27-06-1938, The stretch of this Mail
line,as depesid by the Learned Ceunsel for the applicant,
during oral suemission, is 80 KM beth ways, and, that the
Applicant is engaged whele day in this work ef Mail
escerting,Thus,it appears that the Applicant has seen
engaged by the Respondents fer over ll years en the day
he filed this Original Application,It has been ceonfirmed
1
during the oral argument thathe is still centinuing.puring
this peried. en the direction of the Hon'ele Apex Ceurt,
the Respondent pepartment introauced a scheme for cenferring
temperary status en the casual labeurers with certain
teims and cenditicns,tw® mest imgertant veings
(1) that a casual labeur,whe is in empleyment as on
29-11-1989 and whe centinue te se currently
enmpleyed and has rendered continueus service
of dileast one year and during which periead
he must have peen engagdd fer a peried of 240
days(206 days in the case of offices observing
five days weeks) ; j
(2) that such casual werkers engaged fer full
werking heurs viz, 8 heurs includime 1/2hour*s
lunch time will be paid at daily rates en the

bpasis of the minimum ef the pay scale for a
regular Gr.'p*' eofficial including pA, HRA and CCA,

Accerding te the facts e¢f this case,admitted »y moth the
sides, there is no deoust that the Applicant fulfills all
the cenditions te have peen cenferred with temperary status,
Hewever, he was denied the venafits @f the schene on the
greund as braught eut in Annexure.5 and alse in the ceunter
/ filed oy the Respandents that as the Applicant was engaged

directly by the Appeinting Authority without the interventien
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©f the Empleyment p<change, he was net eliginle fer
cen ferment of tamperary status,They further,referrxing
te Annexure.7, stated that the Ministry ef Persennel,
Public Grievances and pensions had directed = all the
Ministries/pDepartmentcs vide their OM dated 0 7-06-1233
that fer allewing relaxation in the cenditions ef upper
age limit and spenserkbip threugh Empleyment Exchange
fer regularisatien ef such casual empleyees against Gr,
D pests,whe were recruited priw te 07.06-1983 i.,e.
the date ef issue of guidelines would alene be considered,
In otherwards, if any casual labourer. whol%zs L _=»
recruited after 7.8.88 witheut censulting the Emplesyment
Exchange, such a persen sheuld net be considered fer
regularisation agalnst Gr.p pests. By applying the ratis,
of this Circular, the Applicant has been denied temperary
status by the Respendents, Te settle the matter, it is
worthwhile t® answer the issues invelved in this matier,
as mentioned earlier, The meet questien as te whether the
Applicant is covered under the scheme framed oy the Res,
Ne,l at annexure-A/2, the answef is in the affirmative.
The eligipility of a casual worker te® pe censidered for
temperary status are given at para-.l of the scheme. Frex
the sake of clariffy ,para-l of the scheme is queted herein
pelow s.

*1s Temperary status weuld pe conferred on the

casual labesurers in empleyment as eon 29.11.13989

and whe continue te be currently empleyed and

have rendered centinueus service of at least ene

year,puring the year they must have seen engaged
fer a peried of 240 days (206 days in the case of

officegs ovserving five days weeks) *,
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S5e The applicant, as stated earlier, had put in
over 11 years of service on the day he filed this Original
Application,. ~ was in employment on 29 ¢11.1989,had rendered
continuous service of minimum ome year as on 29.11.1989, ang,
lastly, during the year he had been engaged on all days. He
was, therefore, eminently eligible for grant of temporary
status. In the Scheme nowhere it has been mentioned that
those who have not been sponsored through the Employment
Exchange shall not be considered for temporary status nor
the Scheme stipulates that for relaxation of employment
procedure the appointing authority will follow the conditions
as laid down under Annexure-7 . In fact,the scheme provides
that "further action may be taken in regard to casual
labours by each unit as per the above s8aid scheme®.
Apparently, the Respondents have erred in applying the
conditions laid down in the instructions issued by the
Ministry of Personnel & Pensions in regulating the recruitment
of casual workers in Central Govt. offices. The Respondents
haw - _ framedrg's;pecial scheme for casual workers engaged
by it in its service%was for the benefit of the
casual workers who were in their reoll on 29.11.1989. To
deny the benefits of the Scheme to any one by applying
any conditions of recruitment f£rom outside the scheme is
violative of the princig@le of natural justice and would
constitute hostile discrimination. The Scheme has to be
operated strictly within the 17 conditions stipulated
therein. Any deviation therefrom would create discrimination
and would be bad in law,as I f£ind it to be the case in hand.

6. Purther the law is also now settled by the
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Hon'ble Apex Court that a recruitment made without
consultation with the Employment Exchangcgrlg‘eﬂitenned as
bad in lawe. This is based on the simple logic thgt if
a person is recruited without the intervention of
Employment Exchange that could not be held against him;
because that decision was taken not by him but by the
recruiting authority concerned. To deny him the opportunity
for getting temporary status on the ground that the
initial recruiting authority had committed some technical
or procedural efror would be illogical, unfair and
therefore, bad in law.
7. Learned counsel for the applicant, in supprt of
his argument that the cut off date fixed in the Circular
is irrational and unjust and that his regularisation should
have been considered by the Respondents, relied on the
following decisions.

a) AIR 1986 SC 1907 -~ State Govt. Pensioners'

Association & Ors. vse
State of aAndhra Pradesh

b) AIR 1983 SC 130 - D,3.Nakara & Ors. Vrs,
Uhion of India

c) 1994 (1)OLR = 439 -~ Bhimasen Prusty & Ors. vs.
S8tate of Orissa & Orse.

a) 7§§19942<3LT 453 = Miss.Kalpanamayee Devi vs.
0JC No.6322/1993) IGNOPU & Ors.
e) AIR 1987 SC 2342 - Daily Rated Casual Labour

Employed under P&T Deptt.,
vs, WI

£) AIR 2000 SX 3287 - Hindustan Machine Tools and
Orse. Vs.Ms,Rangareddy & Ors.
g) ‘fol .79(2002) (1) -« Nagina Xumar vs. Central
3LJ 179 Public Works Deptt. & Orse.
h) 77(1994) CLT - 70
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Relying the anove decisions,it has been argued by the
leamed Counsel feor the Apglicant that denial ef temgerary
status te the applicant censtitute hostile discrimination

centinued

and, that £f a casual ldb@u:er»isqé fer a fiarly leng spell.
say tw® er three years . a presumption may arise that there
is regular need for his service, In such a situqtion,it
beComes chligatery for the concerned authority to examine
the feasibility of his regularisation, while doing sc,the
authorities eught to adept a positive appreach ceupled with

<.+ emp@thy for the persen,

8. I agree with the submissicns made by the learned
Ceunsel for the Applicant and I am ef the opinien that the
Applicant ought not to have been denied the benefits of the
scheme which came in eoperation w.e.f. 12,4.1991 te r egjularise
these é%sual labeurers,who were in employment on 22,11.1989,
As the Applicant was in employment on the crucial date and
as the scheme . does not differentiate between the casual
labourers who were remsuited threugh pmgleyment Exchange and
those recruited
Z - without intervention of the pnpleyment Exchange,it was
unfair on the part ef the Respondents tohave kept the case
of the applicant,eut feor conferring the temporary status,
I, therefore, direct the Respondents to take immediate
action to mitigate the hardship ef the Applicant, grant
temgorary status en the applicant frem the date it was due,
as per the scheme and te give him the benefit of seniority

according to the date of his initial appeintment as casual

labourer and all other consequential service penefits wages
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etc.as due and admissible under thdt scheme,
9. In the result,therefore, this Original Application

is allowed by leaving the pdrties to bear their own cests,

B
CHAIRMAN



