5 e CENTRAL ADMINISTRATIVE TRIBUNAL
CUTTACK BENCH : CUTTACK
ORIGINAL APPLICATION No.323 OF 1992
¢ Cuttack the [ty day of Octdber, 2001
Biba Sepapati & Others p_— Applicants
~VERSUS-
S
. wmwen,Union of India & Others cee Respondent g
AN
LY (FOR INSTRUCIIONS)
;H" .\' Whether it be referred to reporters or not 2 i K P
‘ "b/l
O \.",C 5// Whether it be circulated to all the Benchesof the #7 -
e o ,\ Cehtral Administrative Tribunal 2
L x

.nm"'

CPM Coeo A 4 e o).
MN AT H Jéfm (G .NARASIMHAM)

VICEL?}:H'IW J_ MEMBER (JUDICIAL)
/_ - -




————

, - | CENTRAL ADMINISTRAI'IVE TRIBUNAL
<t CUITACK BENCH : CUI'TACK

ORIGINAL APPLICATION NO.323 OF 1999
Cuttack this the 2}g+, day of October/2001

CORAM s

THE HON'BLE sHRI SOMNATH SOM, VICE-CHAIRMAN
AND
THE HON'BLE SHRI G.NARASIMHAM, MEMBER (JUDICIAL)

1. Shiba Senapati, aged about 28 years, S/o.Paramanda
Sengpati, At-Podadiha, PC-Hatiadiha, Via-Rupsa,
Dist-Balasore (Orissa) PIN 756 028

Zs Srikrishna Kar, aged about 39 years, S/o.Late Dhirendra
Nath Kar, At/PO-Barabati, Via-Motiganj, Dist-Balasore
(Orissa) PIN 756 003

3. Ganganath Kar, aged about 25 years, S/o.Batakrishna Kar,
At/PO-Barabati, Via-Motiganj, Dist-Balasore(Crissa)
PIN 756 003

4. Banithsh De, aged about 25 years, S/0.Late Kusemesh Chandra De
‘ At/PO-Barabati, Via-Motiganj, Dist~Balasore (Orissa)PIN 756003
ADM ["\_/
- v

S 25e Sambhunath Senapati, aged about 22 years, S/o.Paramananda
\ Senapati, At-Podadiha, PO-Hatiadiha, Via-Rupsa, Dist-Balasore |
(Orissa) P I N - 756 028 |

Jayantl Rani Kar, aged about 23 years, D/o.Batakrishna Kar,
At/PO-Barabati, Via-Motiganj, Dist-Balasore(Orissa)P&N-756003

Srinath Kar, aged aout 18 years, S/0.Bijay Krishna Kar,
At-Mansingh Bazar, PO-Motiganj, Dist-Balasore (Orissa)
PIN 756 0023

|
Uttam Kumar Bardhan, aged about 25 years, S/o.Late Dhananjay
Bardhan, At/PO-Barabati, Via-Motiganj, Dist-Balasore (Orissa)
PIN - 756 003

A Uttam Kumar Day. aged about 25 years, At/PO-Barabati,
Via-Motiganj, Dist: Balasore(Orissa) PIN 756 003 |

10. Deepak Kumar Kar, aged about 26 years, S/0.Canapati
Narayan Kar, At:Manikhamb, PO-Barabati,Via-Metiganj,
Balasore (Orissa) PIN 756 003

11. Siba Sankar Kar, aged about 26 years, S/0.Suren Chandra
Kar, At-Clandaj Sahi, PO-Barabati, Via-Motiganj, Dist-Balasore
(Orbssa), PIN 756 003

12. Kartik Chandra Nayak, aged about 19 years, S/o.Rabi Narayan
Nayak, At:Gobinda, RO: Haldipada, Via-Haldipada,
Dist-Balasere (Crissa)

ces Applicants
By the Advocates Mr.N. Sahani
~VERSU 5=

l. Union of India through its Secretary, Ministry of Personnel,
Public Grievances and Pensions (Department of Personnel &
Training) North Block, New Delhi-110 001
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el 2. Chief Personnel Officer (Administration), Seuth Eastern
Rallway, 11, Garden Reach Road, Calcutta-700 043

ce e Respondents

By the Advocates Mre.B.Pal
Mr.P oK sMishra

MR .G NARASIMHAM, MEMBER (JUDICIAL): This voluminous Original

Application contains several prayers of which prayer No,III
is the main one. Other prayers centering round this prayer

need determination only when this prayer is allowed. As we |
|

entertained doubt in regard to maintainability of this prayer

o even on the ground of limitation, we noticed the two respondents
p ’(/A DM /Nf‘ ™, h . .
0% Ag;xﬁ at is, Union of India represented through Ministry of Personnel,
£/ & 4 ’.'( h

: = ffqbic Grievances and Pensions, and Chief Personnel Officer (Admn)

et

|
|
|
%
|
i
o S.Ee.Railways, Calcutta for filing replies on the question of
|

qémission, keeping the point of maintainability and limitation

|
2 Respondent No.2, viz., Chief Personnel Off icer (Agmn)

Se.EsRailways filed counter oppOsing this Original Application.
Applicants in turn filed rejoinder and even additional rejoinder
anpexing several more documents, besides filing some Misc.
Applications calling for various documents, foOrming part of some
case records of the Apex Court,

3. we may as well gquote the main prayer as hereunger.

"(iii) After hearing the parties and perusal of the
records, this Hon'ble Tribunal be graciously pleased
t0 omit the 6th sentence of Para 3(d) of the orger
dated 16.4.1999 in O.A.537 of 1998 -~ which is affect-
ing and disturbing the "specific findings" of the
Hon'ble Supreme Court as contained in the first and
secOnd sentences ©Of its order dated 2.4.1996 in writ
Petition (Civil) N©0.1081 of 1990 - which is as under:

We have g%ne through the petition as well as
copies of certain orders made by this Court
from time to time. We f£ind that certain
orders were Made in individual cases by
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i different Divisien Benches of this Court
referring to the Ministry of Home Affairs
Notification dated 2.3.1965 (O.M. No.14-11/
65-E$IT L] (D) ) R Y "

4. Applicants 12 in number claiming to be Cured Leprosy
Patients want employment under S.E.Railways without facing any
selection test on the basis of O.M. N0.14-11/65 dated 2.3.1965
of the Ministry of Home Affairs said to have been issued in
favour of Cured LeprOsy Patients. In fact several Original
Applications were filed by persons claiming to be cured leprosy
patients seeking employment under S.E.Railways on the basis of
that O.M. One such case is 0.A.499/96., The Railways - respondents
appearing in that case opposed the O.A. on the ground that the
O.M. cated 2.3.1965 does not relate to cared leprOsy patients
but t© employment preference to physically handicapped persons,
The applicants during pendency of that Original Application
filed C.Pe. 19/98 to prosecute the respondents therein after
conducting inquiry under Section 340 CrJ.JP.C. This Bench, while
dismissing that petition in elsgborate order dated 24.4.1998
(annexure-R/5) made the following cbservation, relevant for
the purpose of the present case.
"Accordingly the Hon'ble Supreme Court in the zboye
e, order (C.P.96/95 in SLP 5589 of 1988) declined to
ADMIh75, initiate Contempt proceedings. As earlier stated.

S 0.A.499/96 is pending before the Tribunal and the
petitioners would be free to argue at the time of
hearing of the case, if there is a circular dated
2.3.1965 giving preference in employment t© cured
leprosy patients. It is only after this positien
is established that the question of initigating,
if at all, any action for prosecution of the

N 8 respondents for parjury under Section 340 Cr.P.C.
e read with Section 195 Cr.P.C. would arise".

2 ’,f:
P
i ) \,

At

Thereafter one Jayakrishna Rana, claiming to be 3
cured leprosy patient filed OC.A.536/98 before this Bench

praying for quashing the cbservation in C.P.19/98 to the
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effect "if there is a circular dated 2.3.1965 giving
preference in employment to cured leprosy patient s" and
for direction to the authorities of S.E.Railways to provide
him employment in terms of orders passed by the Apex court,
This application was held to be not maintainable through our
order dated 16.11.1998 as quoted in Para-3 of our final order
in Aparesh Bhoi's case (Annexure-1). One Aparesh Bhoi glso
filed O.A.537/98 with identical prayer in 0.4.536/98. Basing
°n our reasonings in O.A.536/98, we held that O.A. not
maintainable in our order dated 16.4.1999 (Annexure-3).
Ss Case of the applicants is that when they approached
Respondent No.2 for employment, the later had drawn their
attention to the observation of this Bench contained in the
6th sentence of Para 3(d) of our order dated 16.4.1999XAnnexure-
in O«A.537/98 which according to them is in conflict with
some findings of the Apex Court in the 1st and 2nd stentences
of its order dated 2.4.1996 in C.0.34/96 (Annexure-5) and
which is creating impediments in their employment pProcess in
the Railways on the basis of O.M. dated 2.3.1965 said to be
in their favour (Annexure-18 to the rejoinder).
6. Sixth sentence of Para 3(d) of our order dated
16.4.1999 (Annexure-1) in 0.A.537/98 filed by Aparesh Bhoi

is as follows:

AOMMWS;g “From the order of the Hon'ble Supreme Court it is
,gﬁ\ not clear whether the Hon'ble Supreme Court referred
A3 A the circular dated 2.3.1965 dealing with giving
il preference tO physically handicapped persons or the
Wy ] circular relied on by the applicants giving preference
o o) Y \g/} t 0O cured leprOsy patients".
. ;;; %Qigy The Apex Court order memtioned in this sentence
e

refers to this order dated 17.8.1987 in Civil Appeal No.1749/87

(Annexure~-15) .
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» 4 Te Heard Sri N.Sahani, the learned counsel for the
applicants ang shri B.Pal, the learned senior counsel for
Respondent No.2. During hearing from the side of Respondebts
it was bredght t© our notice that existence or non-existence
of any circular dated 2.3.1965 in favour of cured leprosy
patients was already dealt by us in our final orders dated
16.11.1998 in 0.A.560/96 (Annexure-R/1) and similar prayer
for recalling our final order in 0.A.560/96, 0enr+536/98 and
0«A.537/98 were made in 0.A.447/2000 and such prayer was held
to be not maintainable in our order dated 9.2.2001 disposing
of that O.A. We, therefore, perused all those records, besides
the records of 0.A.489/96 (since disposed of) and C.P.19/98,

,‘":“\\ 8. At this stage it should not be overlocked that the
525\ © called objectionable 6th sentence in para-3(d) of our final

g
AN
3§§der in 0.A.537/98 stoed exactly quoted in the 8th sentence
»

m
')
e

5;(’#? our final order in 0.A.536/98 and this very sentence is
CALN b A

&fi)%he main ground urged in 0.A.447/2000 because this sentence
:

i e
%15 1K

was used because of the fraud practised by the Railway Department
on this Bench. '

9. It will thus be clear the genesis ©of this so called
dbjectionable sentence is our doservation in our order dated
24.4.1998 (Annexure-R/5) in C.P.19/98 to the effect "if there
is a circular dated 2.3.1965 giving preference in employment

tO cured leprOsy patients". Admittedly Criminal aAppeal 104/98
was preferred before the High Court of Orissa against our orger
dated 24.4.1998 and the appeal was dismissed on merit in
judgment Jdated 16.4.1999 (Annexure-R/2). Thus it is clear., a
higher Judicial Forum like the High Court did not like to set

aside our aforesaid dbservation. Despite this order of the
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High Court, Misc.Application 628/99 was filed before this
Bench for restoration of CeP«15/98 for rehearing. Through our
elaborate order dated 28.10.1999, the M.A. was dismissed.

This being the position we fail to understand how this OeAe is
still maintainable,

10. Even otherwise C.A.447/2000 filed for recalling the
final order in 0.A.560/96 (Annexure-R/1), O.A.536/98 and O.A.
537/98 wex® held to be not maintaingble and that the so calleg
dbjectiog;l sentence Occurring in our order in 0.A.536/98 and
O«A.537/98 is the main ground urged therein. Further our order
in C.A.447/2000 reveals that our orders in these three O.As
have not been challenged before the High Court.

1. Applicants cOntending in favour of maintainability rely

on Annexure-12, that is, orders dated 19.11.1998 and 9.2.1999

of the High Court of Orissa passed in O0.J.C.15144 of 1998 filegd

S \\:y oneé Subhas Das, who is not a petitioner in C.P.19/98,

hallenging the @bservation of this Bench to the effect "if

M

A

wmpere is a circular dated 2.3.1968 giving preference in
Iy

)

]
mployment to cured leprosy patlents. In order dated 19.11.1998

* Ni?? the O«J.C. was disposed with direction to that petitioner if

he s0 advised, file a review before this Tribunal giving all
earlier orders of the Apex Court, which should be considered
in accordance with law. Thereafter when Misc.Application was
filed pointing out he being not a party te the Ce.P. cannot
file review, by order dated 9.2.1999{2¥;:§fied that the
petitioner is at liberty to file any separate applicatien
before this Tribunalclaiming benefit under the circular stated

t O have been issued on 2,3.1965 or to apply for getting himsgelf

impleaded as petitioner in 0.A.499/96 pending before this

Tribunal, if permissible in law.
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A Admittedly by then the Criminal Appeal 104/92 was

subjudice before the High Court. Subhas Das also in turn is
neither an applicant in the present O.A. nor in 0.A.447/2000.
It is thus clear that High Court permitted one Subhas Das to
file any separate application (meaning other than Review)
ok Unads Lvo

before this Tribunalkif permissible under law and even a
review petition directsin earlier order which was to have been
considered in accordance with law.
12, Thus it is to be determined the present applicants, who
are not parties in U.A.560/96, 0.4.536/98 and 0.A.537/98 can
file this O.aA. for recalling (emiting) a finding or observation
in C.A.536/98 and 0.A.537/98, moreso, when like Subhas Das

oLVl
have HOt\iny order to that effect from the High Court. while
considering this point it cannot be forgotten that 0e.A.447/2000
for recalling final order in these three O.As was held to be
not maintainable.
13. The prayer for recalling the final order implies the
persons making such prayer want to revive those cases which
were disposed of finally, £Or the purpose ©f rehearing. Under
-\\1the provisions of A.T.Act and C.A.T.(PrOcedure) Rules, 1987,
;;only under three circumstances a final order disposing of an
Oe.Ae can be recalled. One is under Rule-=15 of the C.A.Te.
(Procedure) Rules, 1987 - where an O.A. is dismissed for
default. The second is under Rule-16 of the sald Rules where
a Respondent is set ex parte and order is passed in his absence.
The third one is Rule-17 by way of Application for Review.
There is no other provision where a final order passed disposing
of an O.A. on merits can be recalled for re-hearing through

another O.A.\Wnder Section 19 of the A.T.Act, 1985, where the
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applicants against whom order on merits was Passed were not
parties in the later O.A. As has been cbserved by the Full Bench ¢
of Bangalore C.A.T in John Lucas case reported in 1987 (3)A.T.C.
328 at Page-333(Para-6) that procedure of the Tribunal is governed
by the Act and Rules framed thereunder only.
14. At this stage it is worthwile to refer to the decision
of the Full Bench of C.A.T., Bangalore in John Lucas case (Supra)
and also referred by the learned counsel for the applicants,
At Para-$% of the judgment, the Full Bench made the folloying
observations,

. In our Opinion, if a person is adversely affected
by any order of the Tribunal, he is certainly an
agurieved party and the principles of natural justice
dictate that such a person cannot be left without a
remedy. No order of a Court or Tribunal should be
allowed to adversely affect the rights of persons who
are not parties before it and ifithey doy such g persen
should not be left without any reme dy and the Tribunal
cannot be left powerless to undo the wrong done to
him. Such an aggrieved person, in our view, may move
the Tribunal on footing that he is bound by the
judgment or order and, being aggrieved by the judgment
or order may seek a review of that judgment or order,
as the case may be, The review petition may be enter=-
tained and heard after notice to all concerned and the
judgment or order may be affirmed or set aside by way
of review. In that event, he cannot have a grievance
that he was not heard. Otherwise, the only alternative
left would be to move the Tribunal for redressal of
his grievance by way of an Original Application under
Section 19 on the footing that since he was not 3
party to the earlier application, he is not bound by
the judgment therein and his grievance must be adjudaed
on that footing".

Thus it is clear, in view of the pronocuncement of 1gaw
by the Full Bench, there cannot be any prayer in a subsequent
CeA. for setting aside the final order passed in a previous
C.A. The prayer for recalling an order can only belmgde by filingl
an application for revicw. A prayer for review caiége made by a

person who is not a party to the original proceedings, but is

affected by the decision of that proceeding. This is clear from
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the discussion of the FullBench in Para-6 of the decision in
John Lucas case. This is also the view expressed by the Apex
Court in K.Ajit Babu case reported in 1997 SCC(L&S) 1520 and
also in Gepabandhu Biswal vs. Krishna Chandra Mohanty reported
in 1998 SCC(L&S) 1147. Such review can be decided only within
the scope of Order-47, Rule-1 C.P.C. However, in Page-4 of the
decision in Ajit Babu case (Supra) the Apex Court made it clear
that such a right of review is available to aggrieved person on

restricted ground made under Order-47, Rule-1 CPC, if fileg

within the period of limitation (underlining ours).

In Para-12 of Gopabandhu Biswal case the aApex Court
further dserved that a review petition must be within the scope
of Section 22(3) (£) of the A.T'.Act read with Order-47, Rule-1
CPC and must cOomply with the rules framed under the Agministra-
tive Tribunals Act. Rule-17 of the C.A.T.(Procedure) Rules,

\DMin . 1987, prescribes that no application for review shall be
v\ ' Jl\\)\ N
ﬁ?ﬁﬁntertalned unless it is filed within 30 days from the date of

ﬁeceipt of the order sogught to be reviewed. In Para-12 of
H ﬂgOPabandhu Biswal case, the Apex Court observed that the review
//y petition therein was filed one and half years after the main
Jjudgment was delivered without any explanation for the delay.
In other words, the Apex Court held that the limitation period
of 30 days as prescribed under Rule-17 has to be strictly
followed while entertaining an gpplication for reviey.
15, In view of our discussion we have no hesitation to hold
that this Oe«A. is not maintainable. Since it is not maintainable,
there is no necessity to discuss the point of limitation ang
enter into merits to consider the prayer of the gpplicants or to

discuss the Misc.Applications on merits. The Misc.Applications
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are accordingly disposed of.

it o

Q

B .K.SAHOO//

- » (sOMNATH s
- i ‘},:fVICE-ClifRI?M ajbj _
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16, In the result the O.A. being not maintginable

/\\\is dismissed at the stage of admission. No costs,
0
=k

. —A Y fp e

(G s NARASIMHAM)
MEMBER (JUDICIAL)



