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IN THE CTRAL ADMINISTRATIVE TRI3UNAL 
'JTTACK 3 ENCHJTTACK. 

ORIGINAL APPLICA210N NO.297 OF 1999. 
cuttack, this the 1st day of NOvemer, 2000. 

SRI KAMALA KANTA MISURA. 	•,.. 	APcLJICANT. 

VRS. 

UNION OF INDIA &OTHERS. 	..,. 	 RESPONDTS. 

FO R INSTEUCTIONS 

jhether it be referred to the reporters or not7 Yee 
whetheC it )e circulated to all the Bches of the 
Central Administrative Triuna1 or not 

(G.NARAsIMHAM 	 WWr 
MEM3 ER(JUDICIAU) VICEhC 
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CENTRAL ADNI STRATI \'E TRIBUNAL 
J TTAK 3 CH :CJ TTAK. 

im 

ORIGINAL APPLICATION NO. 29 7/1999. 
Cu ttkTt1-if €d 	of 	5i;2OoO. 

CO RAM; 

THE HONOURA3LE MR. 3O2ThTH SOM, V.tC-CHAIRMN 
AND 

THE HONOU RJ3 L E MR. C, N AR\SI MHAM, MEM 3ER (ju DI CI AL). 

Sri Kamala Kanta Mishra, 
Ag& about 33 years, 
Son of Late Rama Chandra. Mishra, 
Permanent resident of At/POG.3aliaPal, 
Dists3alasore at present working as 
Jr. Clerk,Office of the Sr. Divisional SigaI 
and Te1OmrrUfliCatiOfl Engineer,SE Railway, 
Khurda Roacl,Jathi,DiSt.Khurda. 

"' Applicant. 

By legal practitioners Ws.D.B.Mishra.s.S.Das,P.K.Das, 
A, P. Mi sra, T.K. Sahoo, Advocates. 

- Versus 

Union of India represented through 
its General Manager,SE Railway, 
Garden Reach, calcutta-43, 

Divisional Railway Manager. 
S. E. Railway, KhUEda ROad,Jatfli-752050. 

Sr,Divisional Personnel Officer, 
SE Railway,Khurda Road,Jathi-50. 

Mr.M.j.Tiwari, 
Jr. Clerk, 
Office of $r.Divisional signal and 
Tel ecomruniC ation Engineer, SE Railway, 
Khurda Road,JatnL-752050. 

Mr.3,N.SahOO, 
3 r • Cl e rk, 
O/o.Sr,DiviSiOflal signal and 
Te1eOmflLfliCatiOfl Engineer, 
S.E.RailWaY,Khurda Road, 
jatni- 7520 50, 

000- R3PONDEMTS. 

By legal practitioner g Mr.p,K.Mishra. 
AdditOflal standing counsel (Rlys.). 
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. SOMNATH SOM,E CE-CHAX RI'IAN 

In this Original Application, the applicant has prayed 

for a direction to the Respondents to finalise the seniority 

list at Anriexure-8 and for a direction to fix the seniority 

of the applicant aoVe Respondents 4 and S who have been 

placed aoove him in the seniority list at Anncxure..8.The next 

prayer is for a direction to the Respondents to finalise the 

provisional seniority list in the feeder Cadre of Jr. Clerk 

and to promote the persons to the post of Senior Clerk only 

after finalising the seniority list. 

Respondents have fi Led counter Opposing the prayers of 

the applicant and the applicant has also filed rejoinder 

reiterating his prayer. 

For the p.irose of considering this Original Application 

it is not necessary to go into toomany facts of this case but 

the facts admitted by ooth the parties can be briefly stt&. 

Applicant initially joined as RPF Constable and was declared 

medically unfit in B-i category and joined as Peon thider 

Senior Divisional signal Telecom Engineer,Khurda and in due 

course,was promoted to the post of Record Sorter from 21.2.d990. 

He appeared in the written examinaticri and viva- ce for 

recruitment to the post of Jr.Clerk under 33 1/3% quota and 

in the panel his position was against sl,No.11. This -anel is 

at Annexur.l.cf  the O.A.. Respondents in para 3.4 of their 

counter have mentioned that this was a provisional panel but 

subsequently another provisional panel has been drawn up and 

in this panel also the applicant's position is at Sl.No.11. 
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This final panel is at AnexUrE/4 to the counter and 

in this panel,the name of applicant is at Sl.NO.11 whereas 

the the namesof RespOndent No.4, M,J.Tiwari and Respondent 

NO. 5,B,N.5ahOO appeared against sl.No. 20 and 21.It is also 

important to note that in the initial panel,at Annexur1, 

the names of Respondents 4 and 5 do not appear.Applicant 

has stat€d in para 4.5. of the 0.A. and iespondents have not 

denied that from this panel appointment on5ers were issued 

to persons  against Sl.NOs,l to 10 and thereafter ignoring 

the name of applicant against  sl.No.11., appointment order was 

issued to sl,Nos,12 and 13 on 5.7.1992 and Setial NOS.1 4 and 

17 on 11, 7.1992.Applicant Li Ld a representation on 17. 7.1992 

enclosed by the Respondents at Annexure-F/1 of their counter 

in which he mentioned that a post of Junior Clerk  is vacant 

under DSTE(M) ,Khirda and accordingly,he should be posted in 

that Office and to that post of Junir Clerk.The order of 

promotion of applicant was issued for the first time in order 

dated 23-7-1992 (jincure2) i.e. after this representation 

dated 177-1992 and in this order,the applicant was posted 

as Jr.Clerk in the Lpco Foreman Khurda Road,against a vacant 

post. Later on , in order dated 8.8.1992. the applicant was 

posted as Jr.Clerk tnder DTE(H).KhUrda Road.This order was 

issued on 8,3,1992.It is the admitted position that the 

applicant joined as jr.cierk in the Office of the DSTE(M, 

Khurda Road on 31.7.1992.From the aooin ritaL of fact it appears 

that even though in order dated 8.8.1992 the applicant was posted 



as JuniOr Clerk in the Office of the DSTE(M) ,lthurda Road, 

he had apparetly joined even before issuing this order 

as JuniOr clerk,  in the Office of the DSTE(.KhUrda Road on 

31. 7.1992 and presumably, the Departmental A1tXrities have 

allowed him to join as Junior clerk, in the Office of the 

DSTE(?,eVen prior to issue of the order dated 8-8-.1992.The 

present controversy is that the Respondents have taken the 

stand that on promotion, seniority of applicant in the rost 

of Jr. Clerk will count from 31,7.1992 because on his own 

representation he was transferred to the Office of the DSTE(M 

ithurda Road.Applicant challenges this decision. 

3. 	We have heard Dr.D.3.Mishra.learfled Counsel for 

the ap?licant and Mr.P,K.1d$hra,learfled Additional standing 

Counsel appearing for the aespondents and have also perusel 

the records.NOrmally when promotion is made on the basis 

of a written test and vi va- voce, the seniority of the persons 

in the promotional grade is determined on the basis of their 

position in the merit list.But in this case, as those who have 

qualified in the selection as per the select list at Arinexure-A 

to the CA and Annexure-R/4 of the counter have been posted 
seniority 

to differentjunits and accordingly their seniority have been 

counted from the date of joining but in the process, an 

injustice has been done to the petitioner because as in this 

case seniority has to be counted from the date of joining, 

it was incumcient on the part of the DepaEtental Authorities 

to issue appointmi t/promotioflo rder to the selected candidate, 

strictly on the •asis of their position in the panel but this 

has not been done as we have noted earlier. 



4. 	coming to the case of private RespOtents 4 and 5 

we have also noted that in the final, panel their names were 

against S1.Nos. 20 and 21 as against the applicant's position 

t S1.NO.11 out they have joined in the Office of the 

DSTE(M) on 22-7-1992 even before the original appointmit/ 

promotion order  of the Applicant posting him to the LOCOfOrønan, 

Ichurda Road was issued on 23-7-1992. From this it is clear 

that promotion order of private Respoents 4 and 5,even though 

they were lower in the panel,were issued prior to issuing the 

original promotion order to the applicant even though he occupied 

nni.ch  higher position, in the panel.Applicant has stated and 

Resportlents have not denied that persons whose names appeared 

at sl.No.12 in the provisional panel dated 20-11-1991,at 

nexure-1 has been issued appointment order on 5-7-1991 whereas 

in the case of applicant his initial appointment order was 

issued on 23-7-1992.0n a referce to the final panel brought 

out on 25-6-1992,we find that Respondents 4 and 5 have come 

against Sl.NOs, 20 and 21 whereas applicant's name appeared 

against Si.No.11. RespOndents 4 and 5 have oeen given promotion 

order prior to the applicant's order and in theprocess,the 

applicant's position in the panel list has not been given 

due regard.It is also well settled that Once the applicant 

a1onçith others have oeen empanelled and because seniority 

counts from the date of joining, Resp0LXents should have issued 

appointment/promotion order strictly on the basis of the position 

in the panel.In the original panel,persOn immediately below the 

applicant is One Kl,N0 RaO, appearing at Sl.No.12.In the final 



panel, at Ann exure./4, person aj.pea ring at immediately oelow 

the applicant is one N.B.pathaik.so  far as N.13.patnaik is 

concerned,no averment has been made by the parties as to 

when appointment order has been issued and when he joined 

in the post,; whether efore and after the appointment order 

has been issued to the applicant. 

In consideration of the aaove,we hold that the 

applicant is entitled to Count his seniority in the cadre 

of Jr.CleCk in the Office Of: the DSTE(M from the date the 

person against S1.NO.12 i.e. K.L.N,RaO in the panel at 

Ai-lnexure-i Or Shri N.B.Patnak, the person against Sl.NO.12 

in AnnexureJ4 have joined,whichever is earlier, 

It has been suomitted by learned Additional standing 

Counsel that applicant was initialLy posted under the LOCO 

Foreman and he has represented for his transfer to DSTE(M) 

and therefore, his seniority has been rightly counted from 

the date he joined in the Office of the DsTE(M) .This contention 

is wholly without any merit because in the representation of 

the applicant ikhich has been enclosed by Respondents at 

pnnex.ure/l, the applicant has not sought for his transfer 

from the Office of the LocOfornar1 to the Office of the 

DSTE(M. This representation has been m1e on 17-7-1992 even 

prior to issue of original appointment order and therefore, 

it can not be said that the applicant has been transferred 
one 

fromLJr.Clerk post to another Jr. clerk post on his own 

request and thereby he will lose seniority.This contention 

is therefore, held tooe without any merit and is rejected. 



7. 	pirst prayer of applicant is dissed of with a 

direction to count his seniority in his present office from 

the date shri K.L.N.RaO and N.B.pathaik is appointed whiQhever 

is earlier. 

81 	second prayer of the applicant is for finalising 

the seniority list in the office of the DSTE(bo accordingly. 

we direct that the appropriate authorities will take up the 

question of finalising the seniority list with utmost 

despatch more so when the question of seniority to the next 

higher grade is undr consideration but because in case  of 

any change of seniority list representation etc is Called 

for,we are not inclined to fix any time limit for finalising 

the seniority list, 

By virtue of interim Oer  of the Tribunal,the 

applicant has appeared at a suitaoility test and has aeen 

found suitaole as per the averment made by learned counsel 

for the applicant,e are not inclined to take note of this 

fact because there is no document on record showinçj  that the 

applicant has been declared suitale for the post of SLClerk. 

In case the applicant has oeen so declared suitaole then his 

case for promotion be considered to the post of Sr.clerk 

strictly in accordance with rules and in that case his 

seniority as determined  by virtue of our order shall be 

taken into account. 

Before parting with the case,we would like to mention 

that in the final panel at innexure-?J41t has been mentioned 

that the aDove panel is subject to the decision of the writ 

petition.In this order the number of writ petition and the 

forum in which it is pending has not been mentioned,3ut with 



regard to the matters apparitly connect& with thete facts 

a Writ petition is pding before the higher forum. In view 

of this we make it clear that our direction with regard to 

refixing the seniority of the applicant will oe subject to 

the above condition mention& in the final panel at Annexure/4. 

11. 	In the result, with the Observations and directions 

made aoove,the Original Application is al1Owe.NO costs. 

(G.AIAsIMFiAM) 
MEM3 ER(JUDICIA4 	 VIC1, 

KNM/CM. 


