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I4R.SCMNH 	 In this Application under Section 

19 of the Administrative Trithnals ACt, J.935, the petitioner has 

prayed for a direction to Resports to isSue Mmit Card to her 

and to allc' her to appear at the )artrnental Competitive 

xamination scheduled to be commered from 15.5.1999. Respondents 

have filed their counter opposing the prayer of the applicant. 

ie have heard Shri F3.K.Sharma, learned counsel for the 

petitioner and Shri E.i)as,  learned Addl.StandirAg Counsel appearing 

for the Respondents and also perused the records. 

For the purpose of considering this petition it is not 

necessary to go into too many facts of this case. The admitted 

position is that applicant initially joined as Telecom Dffice 

Assistant in Chenaj Telecom 	Circle on 18. 	6. 1936. 

On her request she was transferred to Bhubarieswar ielecom Circle 

and Joined in Sambalpur Telecom District as Telecom Office Assistant 

(General) is now posted under S.i).C.(Phones), Brgarh. The applicant 

herself has stated that her seniority has been fixed as per terms 

and conditions of Rule38 of P & T Manual, Vo1IV and she has 

been treated as new recruit in the Telecom Circle with effect 

from 1.6.1998. It is also the admitted position that for filling 

up of the post of Junior Telecom Officers under 15% quota, Chief 

General Manager, Telecom Circle, Orissa, Phubaneswar(Res,1) 

invited applications and the petitioner, who according to her 

had the necessary eligibility applied for the said post. It is 

also the admitted position that initially Admit Card was Xzt 

issued in her favour alio'ing her to sit for the examination, 

but before the admit card could be handed over to her, on 

instruction of Res.1, the admit card was not handed over to her. 
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The applicrit in this Original Application came up with a prayer 

for interim relief which was disposed of in order dated 14.5.1999 

directing resporñerits to allcci the applicant to sit for the 

examination which was scheduled to be held on 15th and 16th of 

May, 1999, but not to declare her result till the disposal of 

this Original Application. 

4. Resporents in their counter have stated that the applicant 

was not eligible to sit for the examination and the admit card 

was prared for her inadvertaritly, but before the admit card 

could be handed over to her the mistake was detected and that is 

why the applicant was not given the admit card. Hcever, in 

compliance with the interim order of the Tribunal a provisional/ 

duplicate Hall Permit was issued to her in order dated 14.5.1995 

(Annexure-R/7) and accordingly the applicant has taken the 

examination. Respondents' stand in this ase is that as the 

applicant has come on transfer on her request from Cheriai'Telecom 

Circle to Bhubaneswar Telecom Circle her seniority in Bhubaneswar 

Telecom Circle should be counted with effect from the date of 

'joining at Thuhaneswar and as her servicews counted from 1.6.1998. 

bytheréfeaI date for the examination she had not completed 

the minimum eligible service of five years and that is why the 

applicant was rightly not allced to appear at the examination. 

Respondents have stated that in accordance with the circular 

dated 8.4.1999 (Anriexure-4) the lerth of service in case of 

transferefrom other circeuricIer Rule_38, for the purpose of 

appearing at the Departmental Examination for promotion against 

15% competitive examination quota shall count from the date they 

join the new C1rc1. It is further stated that an earlier circular 

dated 30.1.1988(.Arinexure_R/5) provides that for the purpose of 



eligibility to appear t,theDepartmerital ixamination for promotion 

a Rule-38 transferee can get the benefit of his/her service 

rendered in the previous Unit; provided it 'does not adversely 

affect his seniors in the new Unit. It is further stated in this 

circular that for instance, if all the officials senior to him/her 

in the new Unit, to which he/she has been transferred, are eligible 

to appear in the examination, then only the past service can be 

count& for the purpose of deciding eligibility to appear in the 

said examination. Resporrients have stated that on this ground 

also the applicant is ineligible because many of her seniors are 

still ineligible to sit for the examination. Before considering 

the varis decisions cited by the learned counsel for the 

petitioner it is necessary to note that circular dated 8.4.1999 

does not rule out counting of previous service in respect of all the 

transfereurider Rule-38. In the last line of this circular it 

is provided that lerth of service of transferees from one Division 

to another Division of the same Circle shall count from the date 

theyjin the eligible feeder cadre in their old Division. We are 

not able to un3erstand the logic of this special dispensation 

in respect of transferees unier Rule-38 from one Division to 
.V~M 	 to 

another Division in the same Circle; orLut. it 'in a way the logic 

of allowing this benefit in respect of Rule38 transferees from 

one Division to another Division in the same Circle while 

withholdim: the same benefit in respect of Rule-38 transferees 

from one Circle to another Circle. From the counter of the 

respondents no satisfactory explanation abut this is forthcoming. 

It is suhnitted by Shri 13.K.Sharma, learned courel for the 

petitioner that eligibility to appear at 15% quota examination for 

promotion to the post of Junior Te1com Officer is laid down in 
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the statutory rules copy of which has been furnished by the 

£esoordents at Arinexure-R,'l. He has stated that according to 

statutory rule eligibIlity to appear at 15 quota examination 

is five years of regular service. This does not provide for 

dsccuriting of past service in respect of Rule-38 transferees 

and In the face of this statutory rule anyother executive 

instructions like those at Annexures_R/4 and R/5, which have 

the effect of takinq away the eligibility for Rule-38 transferee, 

who are otherwise eligible to 'apper atthé 15%L quota examination 

must be held to be illegal as no executive instruction Can be 

in contravention of the statutory rules. It is also suthitted 

by Shri Sharma, the learned coUnsel for the petitioner that 

siiilar matters came up before the Hon'bie Supreme Court in a 

series of cases and the decision has been taken in all those 

cases to count the previois service. In support of his contention 

hri Sharma relied on the following decisions 

scientific Adviser to Raksha Mantri& Others v. V.MJoseph 
AL 198  SC  2313 

5.1. Roopal and another v. Lt.Gernor through Chief Secy., 
ih.i'árd Others ( AIR 2000  SC  594) 

Union of India vs. C.N.  Ponnappari reported in 
AIR 1996  SC  764 

It is not necessary to refer to the facts of all these 

cases as reference to one decision Would suffice 1 9n the case of 

Union of india v. C.N.Ponnapnan. Their Lordships f the Honble 

Supreme Court considered this aspect in the context of difference 

of opinion between the Madras and Banigalor a Bench of the Tr ibunal. 

In both those cases the transfers were on compassionate ground. 

After considering the differirj view taken by the two Beches 

of the Tribunal, their,  Lordships of the Hon'ble Supreme Crt 

laid down the law in the following terms : 
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The service rendered by an employee at the place 
V 	 from where he was transferred on compassionate grounds 

is regular service. It is no different from the service 
rendered at the place where he is transferred. i3oth the 
per is are taken into account for the purpose of leave 
and retital benefits. The fact that as a result of 
transfer he is placed at the bottom of the seniority list 
at the place of transfer does not wipe out his service 

J 	 at the place from where he was transferred. The said 
service, being regular service in the grade, has to be 
taken into account as part of his experience for the 
purpose of eligibility for promotion and it cannot be 
izo gnored only on the ground that it was not rendered at 
the place where he has been transferred. In our opinion, 
the Tribunal has rightly held that the service held at 
the place from where the employee has been transferred 
has to he counted as experience for the purpose of eligi 
bility for promotion at the place where he has been 
transferred'. 

In the Case of V.M. Joseph a similar view has been taken 

and referee has also been made to the case of C .N .Ponnaopari. 

In view of the law as laid down by the Hon'ble Supreme Court 

in the words extracted by us above, it appers that the decision 

of the respondents in hold irig the petitioner ineligible to 

I 	 take the examination is not based on correct interpretatIon 

of law and therefore, cannot be sustained. 

In this application the petitioner has prayed for giving 

her admit card and a11ing her to sit for the exarainatiori. In 

our order dated. 14.5.1999 we have already granted this prayer 

to. her. In view of this in a way this Original Application has 

become thfructuous. But in consideration of our above discussion 

we direct the departmental authorities to publish the result 

of the petitioner arid take further action on such result strictly 

in accordance with law. 

The O.A. is disposed of as above, but without any order 

as to Costs. 	
A 

qV"  
M1 BLR J'J.jICIAj) 	 -C-ti 


