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Pradipta Kumar ”angarajiﬁﬁiw 187/99)

Jitendrénath Jagadev {OA 188/99
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In OA 187/99

Sri Pradipta Kumar "anyaraj,
son of late Sanatan “anyaraj,
Token Porter, At-Sarangoi,
P.S-Delanya, District-Puri

In OA 188/99

Sri Jitendranath Jayadev,

son of Sri Lokanath Jayadev

At-Sujanpur, P.0-Delany, Dist.Puri....Applicants

Advocates for applicants - M/s qanji£>
""'ohanty
P.K.Sahu

1. Union of 1India, represented through its Secretary,
Ministry of Railway, At-Rail Bhawan, New Delhi.

2. General Manayer, South Fastern Railway, Garden Reach,
Calcutta.

3. Divisional Railway ’'anayer,
South Eastern Railway,
At/PO-Khurda Road,Jatni,
District-Khurda.

4. Asst.Operatiny *anagyer, S.F.Railway, Khurda Road,
Khurda.

5. Sr.Divisional Personnel Officer, S.FE.Railway, Khurda

Road, Khurda..... Respondents
Advocates for respondents - ‘1/s Ashok
“ohanty
R.Ch.Rath
O RDER

SOMNATH SO, VICE-CHATRMAN

These two applications have been heard
separately. But as the applicants afe similarly situated
énd the prayers made by them in these O.As. are similar and
as the respondents have filed similar counters and points
for adjudication are the same, both these cases are beiny

disposed of by a common order. Facts of both the cases are,

however, set out separately.




2. Tn OA No.187 of 1999, the applicant is
one Pradipta Kumar 'fangaraj, son of late Sanatan Mfanyaraj.
He has prayed for quashing the order dated 13.4.1999
(Annexure-8) dismissingy him from Railway service with
effect from 30.4.1999 and has also prayed for reinstatement
in service with conseguential benefits. The case of the
applicant is that he was workiny as Casual Khalasi in
different Railway Stations of Khurda Road Division,
S.E.Railway. He was called for screeniny and appeared
before the M™edical Board and was duly selected for
appointment to the post of Substitute Token Porter. He
initially joined at Paradeep on 14.7.1994 and was later on
transferréd to Puri. "hile he was workiny at Puri,
disciplinary proceediny was initiated against him. The
applicant has stated that the charye against him was that
he beiny Pradipta Kumar “angaraj, son of Sanatan “angaraj,
has impersonated another person with the name Pradipta
Kumar 'langyaraj, son of Kelu Charan “tangyaraj. The applicant
has further stated that he attended the preliminary enquiry
on 10.6.1998 alony with his defence counsel when the next
date of enquiry was fixed on 18.6.1998. The applicant has
stated that on 18.6.1998 he became seriously ill and could

not attend the enquiry and in his absence the enquiry was

K\&- ) concluded and the order‘ of dismissal was passed. The

géQﬁgq applicant has stated that in this case the disciplinary
authority himself conducted the enquiry and this is
illegjal. On various other grounds he has challenyed the
enquiry report and the order of dismissal. It 1is not
necessary to refer to theaverments made by the respondents
in their counter because these will be referred to while
consideriny the submissions madgwkﬁﬁihe learned counsel of
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3. Tn ON No.188 of 1999 the applicant is one

Jitendranath Jagadev, son of Lokanath Jagadev. HWe has also

stated that he was workiny as Casual Khalasi
Stations of S.F.Railway. He was

in different
duly selected and appointed
as Substitute Token Porter on 23.12.1992. He was initially
posted at Bhubaneswar and later on transferred to Puri.
Thile workiny at Puri, disciplinary proceeding was
initiated against him in which the charge (annexure-2) was
that while he is Jitendranath Jagadev, son of Lokanath
Jagydev, he had impersonated another Jitendranath Jagadev,
son of Baikuntha Bihari Jayadev. The applicant has stated
that he attended "the pro]lmlnary gp uiry on 10.6.1998 alony
with his defence counsel’ 11‘6 thp applzcant in the other
O.A. and tEfie.. next date of enquiry was fixed on 18.6.1998,

The applicant has stated that on 18.6.1998 he fell seriously

ill and could not attend the enguiry any further and the
enquiry was held ex parte and he was dismissed from Railway
service in the order dated 13.4.1%99 (Annexure-3). The
applicant has challenged the enquiry report and the
punishment order on various g¢rounds 1like denial of
reasonable opportunity and illegyality in the disciplinary
authority conducting the enguiry, and on the above yrounds
he has come up with the prayer for quashing the order of
dismissal and has asked for reinstatement with all
consequential benefits.

4. "le have heard the learned counsel for the
petitioners and Shri Ashok 'ohanty, the learned Senior Panel
Counsel (Railways) and Shri R.Ch.Rath, the 1learned Panel
Counsel(Railways) for the respondents and have perused the

records.

5. Before proceediny further it is to be

noted that two other persons Pradipta Kumar *anyaraj, son of
Kelu Charan “angaraj and Jitendranath Jagyadev, son of late
Baikuntha Bihari Jayadev had earlier approached the

Tribunal in OA Nos. 790 and 791 of 1994 alleyinyg that they
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have been given appointment as Token Porter. But two other
persons, Debendra Behera, impersonating as Jitendranath
Jagadev and Damodar Pradhan, impersonating as Pradipta
Kumar "“anyaraj, are workinyg as Token Porter in their place.
The Tribunal in their order dated 3N0.10.1994, disposed of
those two O.As. directing tﬁgwyxeﬁpondents to conduct

thorouyh enguiry into the* matter and in case the
NG B e
S

2 4 I T i |
the impersonators should be taken. The respondents have
stated in their counters in both the cases that after
receipt of the above order of the Tribunal, enquiry was
made and action was taken which ultimately resulted in
dismissal of the present two applicants from service. Tt
further appears that the yenuine persons Pradipta Kumar

”Wangaraj,s/o Kelu Charan “'angaraj and Jitendranath Jagadev,

son of Baikuntha Bihari Jayadev were appointed as Token
Porters. These two yenuine persons came up hefore the
Tribunal in OA MNos. 550 and 545 of 1997 praying that they
should be yiven seniority and all service henefits from the
date the impersonators have been working in the posts meant | e
for them. Tt is not necessary to refer to these two 1
disposed of cases except to note that in paraygraph 3 of the
counter to OA MNo.550 of 1997 the Railway authorities have b

e N M. o

i\‘AQQQ stated that on enquiry it was found that one Damodar

\ Pradhan has impersonated himself as Pradipta Kumar “fangaraj

and Debendra Rehera has impersonated himself as

Jitendranath Jayadev. Thus from a reference to the counter

filed by the Railways, it appears that the persons who had

impersonated themselves as Pradipta Kumar angyaraj and

Jitendranaii Jagadev, are actually Damodar Pradhan and i

Debendra Behera respectively. Be that as it may in the
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' present 0.,As, the

learned counsel far the applicants
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has stated that as the applicants fell 111 and could net

g

attend the enquiry, the epquiry was conducted ex parte and

thereby reasonable ocpportunity has been denied to them.

We are unable to accept this contsntion because it is neot
belicvable, as has been submitted by the applicants in the &
two O.,As. that both of them fell ill on 18.6,1998 and were #‘%f'

unatle te attend the enquiry.There is alse no illegality

in the disciplinary a2utherity himself conducting the

enquiry. These contentions are held to be without any merit

and are rejected. I
6. The respondents have stated and the applicants

have “net denied by filing any rejoinder that against the

orders of dismissal frem service these two applicants have

not filed departmental app»als;y#mmer Rule 18 of the
Railway Servants (Discipl§§@fZFApp@al) Rules, 1968, the

y—

petition*rsuEEVW"stﬁtuESry remedy of filing departmental
appeals aczinst the impugned orders of dismissal from service,

At this stage, it is profitable to refer to Section 20 of

Administrative Tribunals Act,1985, which runs as fellews:

"20, Application not te be admitted
unless other remedies exhsustezd - (1) A Tribunal

shall not ordinarily admit an application unless it
is satisfied that the applicant had availed of all
the remsdies available to him under the relesvant

sarvice rules as to redressal of grievance.

(2) For the purpose of sub-section{l), & pies
parson shall be deemed to hava availed of all the
remadies available to him under the relevant service
rules as to redressal of grievances,=-

e ST NP AR S

(a) if a final order has been made by
Government er other autherity or officer
sr other person competent to pass such
order under such rules, rejecting any

appeal preferred or representation
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made by such person in connection with
the grievance; or

(b) whare no final order has been made by .
the Covernmant or other autherity er I
of ficer or the person competent to pass i
such order with regard to the appeal
preferred or representation made by
such person, if a peried of six menths
from the date on which such appeal was
preferred or representation was made
has expired,

(3) For the purpose of sub-sections(l) and (2) ?
any remedy available to an applicant by way of i
submission of 2 memorial teo the President or to §
the Governnr of 2 Stste or to any other functionary
sh21]1 not be deemed to be one of the remedies

which are zvailable unlass the applicant had
placted to submit such memdrial,®

RN Py e T

A larger Bench Qgpkﬁb Apex Court in the case of
TR W il

B

5 S pathars v. State 5¢ Madhya Pradesh, 1990 SCC (L&S) 5o,

while interpreting Sectien 20 of the Administrative Tribunals
Act, 1985, observed as follows:

"hHe are of the view that the cause
of action shzll be tuken to arise not from the ‘
date of the 2riginal adverse order but on the 3
date provided entertaining the appeal or -
representatiocn is made ané where no such order is
made, though the remedv hes been availed of, , i
2 six months' period from the date of preferring ¥
of the appeal or making of the representation shall
be taken to be the date when cause of actien
shall ba taken ts have first arisen, We, however,
make it clear tnat this principle may not be
applicabla when the remedy availed of has net been
provided by lesw. Repeated unsuccessful regreSpntations
not provided by law are not governed by tnis principle.®

A TR A A o S
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This ruling of the Apex Court was followed by the

~ Full Bench of Hyderabad C.A,T. in B.Farameswar Rao v, Divisienal

.

(&

Gé\ Engineer (Te}@ccmmuniraticqgl xeportéd in Full Bench Judgments

AN

of G.A.T.(1989-91) Vo1,IT Bahri Brethars page 250. In para-1l

the Full Banch observed that where a statute itself provides By

it
&

for tha starting peint for filing of the application under

N
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Saction 19 of the Administraztive Tribunals Act, 1985, normally
no such application could be filed before the date., A person
aggrieved can file an application under Section 19 ef the Act
when the cause of action arises, viz,, when the impugned erder
is passed; provided the rules do not make provision for
filing of an appeal/revision/representztion, Where the law
requires that the applicant exhausts his statutery remedy
for redressal of his grievances under the relevant service
rules, it is incumbent on the applicant to file an appeal/
revision/representation, whichever is permissible under the
rules to the autherities concerned and then wait for six
months' time of the létter to decide the matter, There may
be, however, cases where the autherity concerned is not
able to conclude the appeal, etc. within the period of
six months, In such cases aggrieved person need not wait
any further and on expiry of six months' peried frem the
date of filing of appeal,etc., he can approach the
Tribunal under Sectien 19 of the Administratiwe Tribunals
Act, 1085, In this Fuli Bench case, the applicant, a

Telephone Operator was diSmLsffgyfrom service by the

oy ol

diSciplfﬁﬁry«auﬁbggitvf The appligﬁnt submitted an appeal te
the apperllate autherity challénging the order of dismissal.
A month later he filed Original Application before the
Hyderabad Bench ef the Tribunal. The Full Bench did not
accept the plea of the applicant that he was nst bound to

wait any longer and he could come straightaway to the

Tribunal seeking relief,
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7. Lt should not be understooed that Sectlon 20
of the Administrative Tribunals Act, 1985 ousts the
jurisdiction of the Tribunal vested under Section 14 eof the
Act. A1l that Section 20 mentions that the Tribunal shall
not srdinarily admit an 2pplication, In other words, it means
that erdinarily it will not be opesn to the Tribunal to
admit en application under Section 19 of the Act wvhere the
statutesry provision for appeal etc. had not been availed of.
It will be deemed to have been availed of after fiiing of
such an appeal 2 period of six months had expired and ne
orders have been passed by the appellate authority. The
Full Bench of Hydersbad C.AT. held that the word "ordinarily®
means that in an extraordinary situation or unusual event/
circumstance, the Tritunal may exempt the above procedure
tes be complisd with and- entertain the application and such
instances are likely tnﬁbopigpefﬁﬁd unusual, In other words,

"@rdingcily® means ”ggnwfgily“'5nd net "casually" and it

"

’ g
canrot obviously mean "always",

Thus,it is clear that in order to persuades the
~ribunel to use its discretion in entertaining and admitting
the applicatinn undar Section 19 of the Administrative :
Tribunals Act, 1385, even whers the statutory remady of filing
appeal/reprasentztion has not been availed of or even when
such appaal/representation though filed, six months' period
has not elapsed, the relevant facts leading te such
extraordinary situstion and/or unusual event/circumstance for
which the departmortal remedies have not been availed of,

have to be specifically pleaded in these applications.
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The applications under Section 19 of the Act before us
are conspicuously silent about any such facts, On the other
hand, in paragraph fof the applicabions, the applicants
have misled the Tribunal by stating that they have availed of
all the remedies available

éto them uncer the relevant service rules under the heading
"Details of Kemedies Lxhausted" even though they were provided
with right of appeal under Rule 18 of the Railway Servants
(Discipline & Appeal) Rules,1968, Thus, these Applications
are not maintainable under Section 20 of the Administrative
Tribunals Act,1985,

8., The learned counsel for the petitioners submitted
that as ne enquiry wes conducted, there was no opportunity
for the twe applicants to file appeals against the orders of
dismissal from service, This contention is wholly without any
merit, The two orders of dismissal from service, dated 13,4.1999
have been received by the 2pplicants because they have filed
the same along with O,As, and therefore, nothing prevented
them from filing departmental apperals, In view of this,
this contention of the learned counsel for the petitioners
is rejected.

9, In view of our discussions above, we hold that
the two O,As. are not maintainable and are alse withoeut any
merit and the same are rejected, No costs,

10, In CA No,.187 of 1999 the applicant has filed

S‘@s' M.A.No.439 of 1999 and in O,A No ugﬁ,ﬂfof 1999 the applicant

has filed. M A No.492 of 174a ofﬁylnj for payment of subsistence
allowance rﬁ fhé rﬂsp“ﬂdPh+§ have fi1ed counters to both

thess MAAs. It was ordered that orders on these M.As, would

be passed along with the orders on the O,As, The respondents in

/
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their counters te the N ,As, have stated that subsistence

allowance has been paid to the applicants for some time.
But thereafter Non-engrgement Certificate hzs not bean submitted

by the applicants and therefore, subsistence allewance has

pot been paid to them, In view of this, we dirsct that till

the date of dismissal from service the applicants should be

paid subsistence allowance on their productien of Nen-engagement
Gertificate excluding the peried for which they have already

received subsistence allowance, The M/As, are accordingly
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dlsposed of .
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