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(ORAL)
ORDER

o ——t e em—

MR o SOMNATH SOM,VICE=CHAIRMAN:

In this Original Application,under section 19
of the Administrative Tribunals Act,1985,the appl icant has
prayed for quashing the order dated 09.06.1997,at Anrexure=5
imposing punishment of compulsory retirement on the
applicant w.e.f. 31.1.1999.The second prayer is for a
direction to grant conseguwential service benefits to the
petitioner. For the pwpose of considering this Original

Appl ication, it is not necessary to go into too many facts

of this case but before even doing that, it is recessary

to note that in this case mo counter has been filed by

the Respondents,inspite of several adjournients.on 13.5 99,
;Dum,;‘\\
4N\ counsel for the Respondents had submitted that counter will
¢53e
: cibe filed witnin two weeks after serving cecpy thereof on the
B, oie
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é‘!/_ﬁotl‘er side .Thercafter,four adjourmments were givem but o
- counter was filed.Ultimately, in order dated 24.12.1999,
the prayer for further time for f£iling counter was re jected
and learned counsel for both sides were heard in part.we also
directed the learned Additisnal Standing Counsel to produce
3 the proceedings file for our perusal JAccordingly,the
\Y M proceedings file have been produwed and learred Additional
Standing Counsel has filed written note of sWirission.The se

have also been peruseda.

2. Applicant’s case is that he joired the Railways

in 1985 as Junior Clerk and was working till Awust,1996

as Office Swerintendent,Grade-I in the Office of the

Assistant Engineer,Khurda Road.As Off ice Supe rintendent,
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Grade~I in that office,he was also incharge of Office
Stores. On 20.8.1996,he was served with a transfer
order to another post in the same station.He wanted
seven days time to complete the pending work and to
hand over the charge to his successor but time was ot
allowed and he was made to join the new place of posting
on the very rext day i.e.on 21.8.96Even his pral
regwest to the sr.Divisional Engineer, to defer his
relief by seven days was not acceded to.Under these

circumstances,according to applicant, he joirned his

*\ . new place of posting without handing over the charge of

| his earlier post. One Shri B.C.Sethi, joined in his place .
| According to appl icant,sometime later,stock verification
was conduwcted and the stock verifier shri Se.K.Mohanty,
\! with the assistance of Shri BC sethi condwted the stock

verification.Petitiorer was not noticed to remain present

during the gstock verificstion.Ultimately, stock verification

was concliuded and shri BOsethi obtained the signature of the
| - petitiorer on the stock verification report. Discip] inary
| proceedings were initiasted ayainst him vide at Anrexure-1 .
\
| \{QNW . Applicant submitted his written statement denying the charge.
| S Ore Shri B.Mohapatra,2EN(South)Khurda Road,was appo inted
|
| as Inquiring Officer.It is supmitted that ore Shri B.C.Sethi
l‘ was €xamined as the witness even though in the list of
withesses enclosed to the charge ,the name of SK Mohanty
| stock verifier had only been menticned.No notice had been
|
given to the applicant by the Disc iplinary Authority or by
| the Inguiring Officer that Shri Sethi willbe examined .

| The lnquiring Officer in a Cryptic order found the Charge
|
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proved.The Elguiry Report is at Annexure-3. On being
supplied with a copy of the enguiry report,applicant
filed a representation against the findings of the 1o
which is at Annexure-4 but witho ut considering the
points raised in his representation,the Discipl inary
Author ity in his impuwned order at Anrexure-5 directed
that the applicant is held guilty of the charges and

is compulsorily retired from Railway service we.e .f.
31.1.1.1999.The appeal filed by the petitiorer on 2.l .99
(annexure-6) has ot been disposed of.In t&e context of

the abowe facts,applicant has come W with the prayers

referred to earlier.

3.

On the date of admission of this Or iginal

\ Appl ication on 19.1.1999,by way of interim rel ief,

\

it was
ordered that the Resgpondents should not disturb the

occuwation of the Railway quarters by the application in
case he 1s under possession of a Railway quarters during
the pendency of this Original Application.

4. As earl ler noted,counter has Not been filed in

kthis case and we have gone through the proceedings file
as also the written note of sumission filegd by learned

|

|

| Additional standing Counsel (Railways) e

|

| 5. From a bare perusal of the report of the
\

Inguiring Officer,it is clear that the Inguiring officer
| had not considered the points raised by applicant in
\ his written sudomission in reponse to the charge.From the
| report of the 10 it appears that he took into consideration
\‘ certain documents like stock sheets sent by him later and

| the handing over and taking over the stores and his transfer
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and posting order and on that basis the IO came to the
finding that the applicant did not submit any explanation
for the shotrage of stores shown in the stock sheet

and on that basis, he found him gulilty of the negl igence.
Applicant had taken the stand that he was not given time
to hand over the charge and was made to join hisnew

place of posting on the very next day.In course of the

enquiry,dur ing which the applicant was examined,we find

from the of the applicant recorded by the I that

Adeom .

applicant took the stand that he was prepared and will ing

to explain the discrepancies diu the stock and for that he

had aslked for certain documents like office challan etc .which

have not been made available to him. All these aspects have

X\, Dot even been considered by
AN
"\that the stand taken by the
13
81

the 10 .This is ot to say
| appl icant withregard to the

i/shortagesare prima facie,acceptabtbut once a stand has been

" taken by the gpplicant, it is necessay for the 10 to examine

and eithe€r to re ject or accept the same .In this case,there
has b€en no application of mind at all .Jn consideration
of this, prina facie the report of the 10 can not be said
to have been passed on proper application of mind.The
second podint is that even thouwh the stock verifier one
SJ\ SK Mohanty was cited as witness be was not examined during
the enquiry.l'he reason why he was not examined during
enguiry does not also appear from the proceedings file.
Instead of SKMohanty,the suwccessor of applicant Shri BC Sethi
was examined. Departmental instructions provide that
alongwith the charge sheet,the applicant has to be supplied

with a list of witnesses and list of docurents throwgn which
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the charge is proposed to be proved.Even tho wh inthis
case list of documents was supplied,the 1ist of witnesses

has been suppl ied,the person actually examined is different

To our mind, this has resulted dn prejudice to the

M

appl icant,more so the person examlned,oﬂ jlse than the

person who has succeeded the Clp}:_)l.ucan'c and he has become
respomgiblé-the stores after him. As regsrds the order of
the Disc iplinary Author ity,we f£ind that it is an one 1 ire
cryptic order merely stating that the applicant is held
guilty of the charge. Different points raised by

| the applicant with re 'grd to the findings of the 1 after

,‘ a copy of the 1($wa suppl ied to him has not even been

| m ’

towheds In matters such as this, where a major punishment

| Q’\.mllm,&\ is being imposed on a railway servant, it is incumbent on
! & %

'_\\\tne part of the Disciplinary aAuthority to examine the
i

!ﬁ,{planatlon given by the Railway Servant and either to

accept or reject the same .Negligence in not evening
considering the suwbmissions made by the del inguent

will render the final order 1lisble to be cuashed.In
consideration of the above and in the light of the
CGiscussions made above,we quash the order dated 23.12.1998
"at annexure-5 imposing the punishment of retiring the

appl icant compulsorily in service.wWhile so doing we do

not however, exonerate the applicant from the charges.The
Disciplinary proceedings are remitted back to the Discipl inary
| Author ity who should get the charges enguired into&fresh
| accordding to law and take further action in the matter .
| This process of fresh enguiry should be completed within

a period of 120 days from the date of receipt of a copy
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of this order.Applicant is directed to co=-operate in the
enquiry.It is,however, made clear that in case the

appt icant without just and sufficient cause refuses to
Co-operate in the enquiry then the enquiry should be

completed by the Disciplinary Author ity within the

of compulsory retirement of the applicant to the date
of he is being taken back in service will depend upon

the final result of the Discipl inary Proceedings.

7 With the above directions and observat ions

the Original Application is allowed.No costs.
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