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CENI'RAL ADMINISTRATIVE TRIBUNAL
CUTTACK BENCH : CUTTACK

CRIGINAL APPLICATION NO. 139 OF 1999

Cuttack this the 19 th day of April, 2000

CORAM:

THE HON' BLE SHRI SOMNATH SOM, VIC E-GHAIRMAN

AND

THE HON®' BLE SHRI G.NARASIMHAM, MEMBER (JUDICIAL)

Ke.Srinivas Rao,

aged about 32 years,
S/o0. Sri K. Balu Rao
EoDoMail Man,

Head Record Office
RMS -~ BG Division
Berhampur (Ganjam)
Pin - 760 005

By the Advocates M/s.

By

~VERSUS-

Union of India represented by the
Chief Post Master General,
Orissa Circle, Bhubaneswar-751001

Director, POstal Services
Berhampur Region,
Berhampur (Ganjam)

Pin - 760 001

Superintendent,
RMS - BG Division,
Berhampur (Ganjam)
Pin - 760 00%

Sayed Basha

SRU, RMS - BG Division
Rayagada

At /PO/Dist: Rayagada
Pin - 765 001

Bijoy Kumar Nayak

SOR, RMS - BG Division
At/PO: Jeypore

Dist : Koraput, PIN3764001
Abhimanyu Sahu

HRO, RMS - BG Division
Berhampur (Ganjam)

PIN - 760005

Applicant

P.VeRamdas
PeVeBeRao

Respondents

the Advocates Mr ,AK. Bose

Sr.Standing Counsel

(Central)
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MR <SOMNATH SOM, VICE-CHAIRMAN: In this application under

Section 19 of the Administrative Tribunalé Act, 1985, the
applicant has prayed for setting aside the order dated
5.3.1999 at Amnexure-2 promoting Respomients 4 to 6, who were
E.D.Employees to Group D posts in the Department. The second
prayer is for direction to departmental authorities(Res. 2 &
3) to convene a review D.P.C. to consider the case of the
applicant keeping in view the instructions of D.G.'Posts.
2. The departmental respondents have filed counter opposing
the prayer of the applicant and the petitioper has filed a
rejoinder to counter. PrivatehreSporﬁents(Res. 4 to 6) have
not filed any counter even though they have been issued with
notices.
3. For the purpose of considering this Application it is
not necessary to go into too many facts of this case. Even
before doing that it is necessary to note that at the relevant
point of time when Annexure-2 promoting the private respondents
to Group D posts were issued in the year 1999, there was one
vacancy 6f Group D post under OeBeC. category and two vacancies
under general category. Private respomients 4 & 5 have been
against
promoted. Z. the general categories whereas the applicant
belongs to O«B«L. category. Therefore, private'respohdents
4 and 5 havﬁngioccupied the promotional posts to which the
applicant co&fﬁ not have been promoted even if all his
averments are taken to be correct. In view of this prayer of
the applicant gm for quashing promotion of Res. 4 and 5 is
held to be without any merit and thé same is therefore,
rejected. It is also to be noted that pfivate respondent No.6

belongs to O.B«L. category and he was promoted against the
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single O«B.C. vacancy in the Group D post towhich the

petitdonsr ke petitioner says that he has been wrongfully
denied promotion. |

< The case of the applicant is that he is the senior-most
amongst the E.D. officials in R.M.S. - BG Division at Berhampur.
But the D+« s while considering his case has wrongly ignored
his seniority and secondly the D.P.C. has wrongly ignored the
period of service during which he was unmder put off duty,
even though under orders of the Departmental authorities fc;r
these periods no allowances were paid to him, but this was
treated as not involving break in service. It has been submitted
by the petitioner that the departmental instructions for
promotion of E.D. employees to Group D posts have been violated
while ¢omidérimhis case. On the above groumds the applicant
has come up in this Application with the prayers referred to
earlier.

4. Departmental respbn:lents in their counter have stated
that the applicant while working as E.D.Mailman was involved
in a criminal Cas‘e,k Heza:rrested on 29.3.,1991 and was in
police custody for which he was put under off duty w.e.f.
23.3.1991 and the departmental proceedings were initiated
against him. In the departmental proceedings punishment of
withholding of promoti_on for two years was imposed on him

and it was also ordered that he should not be eligible for

any allowance during the perioc?zhe did not perform his duties.
The applicant remained under put off duty from 23.3.1991 to
11.7.1994, i.e. for a period of three years three months and
20 déys. Later on he was allowed to resume duties on

11.7.1994. The departmental respondents have stated that

against the above punishment the petitioner did not prefer
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any appeal to the higher authority. It is further stated

by the respondents that the Departmental Promotion Committee
considered the cases of the petitioner along with others,

but it did not recommend the case of the petitioner and

- recommended the name of the next senior-most 0.B.C. person

for filling up the 0«.B.C. vacancy in the Group D category.

It is stated that this peréon(Res.G in this 0O.A.) was having
the unblemish service of 8 years, 1 month and 7 days, whereas
the applicant did not have the unblémish service for a period
of 3 years, 3‘ months and 20 days and therefore, the same were
not taken into account. According to Department this has been
done correctly.:On the above grounmds the departrﬁental
respbrﬁents have opposed the prayer of the gpplicant.

Bs Applicant in his rejoinder has stated that respondents
(Department) in not taking into account the period of three
years, three months and 20 days days, dui:ing which he was
under put off duty is not in accordance with rules. He has
also stated that it was not necessary for him to file any
appeal because he was immediéte’lir reinstated in service but
not 'paid any allowance during the put of f duty period. It

has also been stated ?Z‘En the criminal case he was acquitted.
The case Was started against him because of rivallery in the
village. The petitioner has made furthgr averments in his .
rejoinder as to how the DL L. did not follow the instructions.
With these averments he has reiterated his prayer &m the
rejoinder.

6. We have heard Shri P.V.Ramdas, learned counsel for the
applicant and Shri A.K.Bose, learned Sr.Standing Counsel
appearing for the departmental respordents(Res. 1 to 3) ang

also perused the records.
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7. It is submitted by the learned Sr.Standing Counsel that

the punishment order withholding of promotion was issued in
July, 1994 and at that time the applicant was not due to be
considered for promotion.sAs-his case}for promotion came only
in 1999, these period of two-years: withholding promction must:
be reckoned from the time when his case was considered for
promotion or from the time when a person junior to him was
promoted. We are not inclined to accept the above propositibn
because if the abo&e proposition is accepted then the punishment
of withholding pfomotion will be an indefinite punishment to
be brought into force by the departmental authorities at any
future date whén the actual case of promotion of someother
'persons is taken up. Ordinarily an executive order takes
effect, from the date it is issued unless it is specifically

.gs%;\ fi Anfige,
SO provided, otherwise, @a-ln this case it has not been

[

mentioned by the departmental respondents that in the order
e

of punishment it Was sgec1fically provided that promotion
of the applicant wﬁﬂld ignored for two years when the
promotion becomes due. In view of this, this contention of
the learned Sr.Standing Counsel is held to be without any
‘merit and the same is rejected.

8. It is submitted by the learned ccunsel for the
petitioner that for promotion of an E.D. employee to the
Group D post seniority is the criterion and the applicant
being the senior most person his case should not have been
ﬂignored. On a reference to the’ielevant instructicons of
D.GesPosts in circular dated 28.8.1990(printed at Pages 32
and 33 of Swamy's Compilation) of Service Rules for E.D.
Staff (7th Edition) ) it is clear that length of service is

Xk only one of the criteria and satisfactory service has
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also to be taken into consideration. In this case admittedly
puhishment was imposed on the applicant and even though the
said punishment did not affect the immediate chance of promoticn
of the applicant and by the time the case of the applicant came
up for promoticn the period of two years as menticned in the
ordef of punishment had already expired, the facts that such a
punishment was imposed on the applicant and he did not file

any appeal against the said punishment orders are the matters
y A=
I'a' Vp, S

which are.te be ignored and therefore, it cannot be said that

A L i
the petitioner's service was umsatisfactory.

9. It is submitﬁed by the learned counsel. for the petitioner
that the Departmental Premotion Committee considered the case
of the agpplicant, but wrongly excluded the pericd of three
years, three months and 20 days from the service of the applicant.
We h‘ve gone thrcugh the proceedings of the D.P .. which has
been enclosed as Amnexure-VIIkof the counter of the-departmental
respondents. Before refering tovthat it is necessary to note
that Head Record Officer, RMS BG Division, Berhampur issued an
order dated 17.8,1998 from which it gppears that the applicant
had appealed before the Post Master General, Berhampur Division
With!regard to the period during which he was put uhder off
duty: and in this order dated 17.8.1998 it was ordered that

put off duty pericd would be treited as non-duty for the
purpose of allowance and WOulec?onstitute break in service. On
che basis of this order it is argued by the learned counsel
for the petitioner that the D.P«&L. was not right in ignoring
this period of 03 years, 3 months and 20 days of service.

We have gone through the proceedings of the D.P+« .+ which had
considered this aspect elaborately and had quoted in extenso

the relevaﬁt instructions of D.G.Posts. Uhtimateiy it has
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beeninoted that as per rules, put off duty period is to be
treated as no duty period. The fact that this pefiod of 3
-yeaﬁs; 3 months and 20 days would not constitute break in
service would not automatically mean that this pw period
will be counted towards his service period. This is because,
in accordance witﬁ D.G.Posts instructions dated 27.1.1981,
in Case of bredk in service only the post break in service
peri?d will count towards seniority. In the instant case,
in Oﬂder dated 17.8.1998 it was indicated that the period
of pﬂt off duty would not constitute break in service. Thig
would mpK mean that the earlier period of service rendered
by tge applicant before he was put off duty will also count
towards his seniority. But this would not mean that during
the Seriod he was put off duty and during which period he
did Aot perform any duty and did not get any allowance would
be treated and counted as duty. Thus the D.P.C. had rightly

exclu

ded this period of service. In any case as we have
alreédy noted that by mere length of service one has no right
fcm‘p&omotion, but he should have satisfactcry service.
Lastly it has:to beunoted that it is for the D.P<C. to
ad;udhcate the suitability of the candidates for promotion
and iﬁiis not for the Tribunal to examine suitability of the
candigates and reappraise and substitute the decision already
arride‘b at by the D.P.C. It ié submitted by the learned
counsel for the petitioner that he is admittedly senicr most

\
EDe. Fmployee in RMS BG Divisicn and because of this

‘ punis?ment which had long spent its force, his case is not

being considered for promotion and currently some more
|
vacancies in the rank of Group D posts are to be filled up

|
by way of prcmotion from amongst the E«.D. staff borne in
\
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R.M.S5. BG Division. We note that the applicant is actually

the senior most E.l. employee of the BG Division. We also
note that the punishment order issued on 11.7.1994 has spent
itself long ago. In view of this the case of the applicant
should be considered by the departmental authorities for
promotion against any future vacancy, strictly in accordance
with rules.

In view of our discussions held above, we find no merit
in this Application whi¢h is accordingly rejected, but without

any order as to costs.

Ay \J ¢ N ;
(G .NARASIMHAM) (SOMNATH SOM)

B.K.SAHOO//




