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C 

THE 	'ILE SHRI S4NATH SC1, VICE- CHAIRMAN 
... 

Sri Kellu @ Kellu Samaitray, aqed aeut 59 years, 
Sea of Irahmachari Sama*tray, At-Gadaiustarj, 
PO-Mtarj, P.S. Delauga, Dist - Purl 

... 	 Applicaat 
By the idv•cates 	 M/seU.N.Mishra 

P .K.M•haaty 
R.K.Pradhaa 

-VERSUS- 
U*io* of ladia rereseated throu!h the 
General Ma!er, South Easteri Railway, 
Gardea Reach, Calcutta-700 043, West Be*!al 
The Divisicial Railway Ma*aer, South Eastern 
Railway, Khurda Read Division, At-Jatni, 
PO-Jatni, Dist-Khurda 
Senior Personal Officer (Welfare) 
South Eastern Railway, Khurda Division, 
At-Jatni, PO-Jatni, Dist-Khurda 
Divisional Personal Officer, South Eastern 
Railway, Khurda Read Division, At-Jat*j, 
PO-Jatni, Dist-Khurda 

Respondents 
By the Advocates 	 Mr.1.K. Ial 

Addl.Staading Ceunse] 

OR D E R 

MR .sOMNXrH SOM, VICECHAIRMAN: In this Original Application  

the petitioner has prayed for all•wiag hini gratuity, taking 

into consideration his previous service. The 2nd prayer is 

to revise his pension and to allow him revised scale of pay \ 
on the basis of 5th Pay Commission Report. 

2. 	The case of the applicant is that he was initially 

appointed as Gaigma* in 1958, as a casual labourer under PWI, 

Khurda Road and was drawing Rs.52/- per month. After working 
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as such for five years under PWI, Khurda Road, he was 

transferred to PWI, larang where he continued as Gaigman 

and his service papers were prepared. His service has been 

counted from 1967 and his previous service of about 9 years 

from 1958 to 1967 have been emitted. He has stated that 

even though he was working as a Gancjman, he has been shown 

in the Service Certificate as Waterman. His grievance is 

that he has not been granted gratuity for the entire period 

of his service and pension has not been provided as per his 

last pay.  It has been stated by the applicant that his pay 

shld have been fixed as Gangrnan and he should have been 

paid pension on the basis of 5th Pay commissions' Pay scale. 

It has been further submitted that his pay fixat ion has 

been erronebusly done. He was appointed in the higher scale 

and after medically decategorisatien because of failisgin 

his eye-sight he was put in a lower scale. His pension has 

been fixed on the basis of initial pay in the reverted post. 

He has stated that by his reversion from I-I Category to c-I 

category because of failing in his eye sight, his gratuity 

amount has been reduced. He has further stated that as he 

is a 4th Grade railway servant and he had been appointed in 

the year 1958, he is entitled to retire after attaining the 

ageof 60 years, but this has not been done. He has asked for 

salery, leave salary, pension etc. on the basis of his deemed 

service upte the age of 60 years. In the context of the above, 

the applicant has approached the Tribunal with the prayers 

referred to earlier. 

3. 	Respondents in their counter have stated that the 
on superannuation 

applicant retiredLas Gang Waterman on 28.2.1998 aterattaaiag 
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the ae of 58 years. It is stated that applicant was initially 

e*!aged as temporary Gan!man under P.W.I., Khurda Road on 

24.11.1967 in the scale of R.70-85/-. He was transferred to 

laran! as Ga*qrna* under P.W.I.. Barang w.e.f. 24.9.1968. 

After decateGrisation he was posted as Waterman in order 

dated 23.3.1992 and he reported for duty on 6.4.1992. 

Subsequently he was posted as Gang Waterman w.e.f. 6.4.1992 

in the scale of Rs.750-940/-. He was permanently absorbed 

in the Railway  Establishment on 6.4.1992 and was confirmed 

on 6.4.1993. Yiia1ly1ettaiied superannuation on 28.2.199. 

Respondents have stated that service of the applicant from 

24.11.1967 to 28.2.1998 has been taken into account for 

the purpose of calculating his pension. This period comes 

to 30 years 3 months and 5 days. Under the Rules 50% of 

temporary service for the period from 24.11. 1967 to 5.4.1992 

i.e., 12 years 3 months and 2 days have been taken into 

account and thus his entitled qualifying service comes to 

18 years 3 days/18 years. Accordia!ly pension calculation 

has been made and pension, c.nrnutatien and D.C.R.Ge have 

been paid to him. Respondents have stated that 100% of his 

regular service and 50% of the service after !ettin, 

Temporary Status till reularisatisn has been taken into 

account according to Rules and there is is mistake in it. 

Respondents have further stated that the claim of the 

applicant that he had worked from 1958 is not correct net 

is it supported by any document filed by the applicant. 

Respondents have also denied that the pension was fixed 

on the basis of initial en this scale. It is stated that 

initialLf the scale in which the applicant was at the 



time of his retirement was Rs.2550/- whereas his pay at the 

time of leaving service was Rs.3195/-*  as is seen from the 

Annexure-1/3 eac].osed by the applicant himself. Respondents 

have further stated that the applicant is not entitled to 

continue upto 60 years of age, because the age of superannuation 

was increased to 60 years in order dated 13.5.1998, but the 

retirement of the applicant on superannuation took place bef.re  

that date, i.e. on 28.2.1998. On the above grounds respondents 

have opposed the prayer of the applicant. 

4. 	Applicant in his rejoinder has reiterated his averment 

I 

: 
ci. 

/. 

with regard to servicc, as stated.-by him from 1958. He has 

also stated that his regularisatien from 1992 was wrongly 

done. Other averments in the rejoinder are reiteration of 

his averments as made in the O.A. 

I have heard Shri U.N.Mjshra, learned counsel fzr the 

petitioner and Shri l.K.lal, learned Addl.Standing Counsel 

for the resp3ndeits. On the direction of the leich, Shri Bal 

has produced the Service look of the applicant in •riginal 

and I have also perused the same. 

Bef ore considering the grievance of the applict 

with regard to alleged payment of pension and gratuity at the 

reduced rate, two points urged by thelearned counsel for 

the petitioner can be disposed of first. 

Applicait has stated that he is entitled to continue 

till the attainment of 60 years of age. This contention is 

without any merit and the same is rejected, because atthe 

time the applicant retired Si superannuation on 28.2.1998, 

the age of superannuation was 58 years and the applicant's 

date of birth being 11.2.1940 as is seen from the Service 
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l.sk, he was rightly retired on 28.2.1998 on attaining the 

age of 58 years. Increase in the age of superannuation from 

58 to 60 came on 13.5.1998 after the applicant superannuated 

and therefore, he is not entitled to get the said benefit, of 

continuing in service upto the age of 60 years. 

The second point is with regard to alleged non count ing 

of his service from 1958 to 1967. On a reference made to Service 

look I found that applicant's date of first app•intment has 

been noted as 24.11.1967. There is no record in the Service 

look that he had worked as casual labourer from 1958. Along 

with this Original ipplication the petitioner has enclosed 

no document in support of his contention that from 1958 to 

1967 he had worked as casual labourer. During hearing, learned 

counsel for the petitioner submitted that there is no rec erd 

of his service from 1958 yo  1967 with him. In view of this, 

it cannot  be held that the applicait was a casual labourer 

from 1958 tre 1967. This contention is accordingly held to 

be without any merit and the same is, therefore, rejected. 

7. 	The next paint for consideration is whether his 

service from 24.11.1967 to 28.2.1998 has been correctly computed 

for the purpose of qualifying service towards pension and 

gratuity. In this regard the distinction made in the Rules 

between the temporary railway servants and casual labourers 

with temporary status will have to be noted. The term Temporary 

Railway Servants has been defined in Para-1501 (Chapter-xv).f 

Indian Railway Establishment Manual, vol-I (89 Edn.) and this 

definition specifically provides that the tero 'Temporary 

Railway Servant' does not include Casual Labourer with Temporary 

Status. Thus casual labourer with temporary status is not a 
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temporary railway servant. 	Casual labourezon being 

cf erred temporary status 4ire.eligible to entitlements 

and privileges which have been laid down in Paragraph-.2005 

of Indian Railway Establishment Manual, Vol.II(Revised Edn.99) 

of which the earlier Number was Paragraph-2411. It is net 

necessary to refer to all the provisions mentioned in 

Paragraph-2005, which has been quoted in full in 0.A.2Qo/94 

decided by the Full Bench on 11.10.2001. This Paragraph 

specifically provides that casual labourers will be eligible 

to count .nly half the period of service rendered by them 

after lattaining temporary status and before regular 

AD M i. • 

absorptien.s such the action of the departmental authorities 

in taking into account as qualifying service the half of 

the period of service of the applicant as casual labourer 
cc.. 

with temporary status till his regularisat ion is strictly 

in accordance with rules. Under the Rules 100% of his service 

after regularisation has also been taken into account. 

Therefore, the action of the respondents in this regard is 

legally unassailable. 

From the Service look it is seen that at the time of 

his appointment as casual labourer with temporary status, 

the applicant was appointed in an authorised Scale of pay. 

I also find from the Service Book that his leave accounts 

are also maintained from 24.11.1967 onwards till his 

superannuation on 28.2.1998. It was submitted at the time 

of argument that this would show that applicant was regularised 

from 24.11.1967. I am unable to accept this position, because, 

Rule 2005 specifically provides that no temporary posts need 

be created to accommodate casual labourers who acquire 
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temporary status for conferment of attended benefits, 

like scales of pay, increment etc. Therefore, the fact 

that the applicant was getting a regular scale of pay 

and increment when he was casual labourer with temporary 

status does not prve that he was an employee of the 

regular Establishment of the Railway. As regards leave, 

it is also provided that casual labourers who have 

attained temporary status will be entitled to carryforward 

leaves at their credit to the new posts on absorption 

in the regular service. This shows that a casual labourer 

with temporary status has the leave entitlement which he 

	

AD; 	can carryforward on his absorption in the regular Establishment. 

From this it appears that just because the applicant !ot 

L 

	 regular scale of pay from 24.11.1967 and acquired leave, 

it cannot be held that he autnatically came over to the 

regular Establishment. From the Service look I find that 

the applicant was re!Ularised on 6.4.1992 and was confirmed 

on 6.4.1993. This also shows that before reularisation 

on 6.4.1992 the applicant was only a casual labourer with 

temporary status. In view of this I hold that the qualify in 

service for the purpose of pension has been correctly 

calculated. 

The last aspect is ab3ut his pay. Apparently 

immediately before his retirement at the time of his service 

\ 1' 	11fication it was noticed that he was declared medically 

unfit for the post of Gangman vide Med icel Cert if icate 

dated 6.4.1981. It is, however, noted that inspite of beir 

declared medically unfit the applicant continued in the 

pOst of Genqmmn till 5.4.1992, the date immediately preceedinç 
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the date of his reularisatiea. It further appears from 

Pa!e-33 of the Service look that on 1.1.1986, his pay was 

fixed in the scale of Rs.775-1025/- at the level of .941/- 

and he got only increment and his pay as on 1.1.1992 was 

RS.1025/-. On 6.4.1992 he has been shOwn medically decategorised 

and fitted in the scale of Rs.750-940/-. It is necessary to 

note that this refixation of his pay has come about ar 

immediately prior to his retirement and the relevant endorsement 

in the Service lock shows that this refixation of pay was 

made in Order dated 23.2.1998. The learned counsel for the 

petitioner had stated that his pay was reduced because of 

his rnedical decategorisat ion and I find that this is so. 

He was fitted .after medical decategorisation ii a lower 

scale w.e.f. 6.4.1992 and in the process his pay was fixed 

at the maximum of the scale at Rs.940/- even th€ugh as on 

1.1.1992 he was getting Rs.1025/-. Under the rules, the  

difference should have been paid to him as personal pay, 

whjh does nt seen to have been done in the instant case. 

Had this been done with coming into force of the 5th Py 

Commissions Report, then his pay would have been fixed at 

a higher level. It is difficult for me to compute what it 

would have been,? In view of this I dispose of this aspect 

of the grievance of the applicant with a direction to 

)~\-A espondents 2, 3 and 4 to ref ix the pay of the applicant 

as on 6.4.1992 in accordance with rules within a period 

of 90 days from the date of receipt of copy of this °rder. 

In case his pay on such refixation stands increased, then 

the applicant will be entitled to higher level of pension 

and other terminal benefits. In that event such higher level 
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of pensienary benefits and taiinal benefits should be 

fixed withi* a period of another 90(ainty) days from the 

expiry of earlier period of 90 days. 

In the result, O.A. is disposed of as per 

observation and direct i•n made above. NO costs. 
I , 

ATH 
- 

VICE-IAj 


