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ORIGINAL APPLICAT ION NO.134 OF 1999
Cutt ack this the 17”( day of February,2002

Kellu Samamtray Applicant (g)
~VERSUS-
Union of Imndia & Others . Respondent (s)
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CENTRAL ADMINISTRAT IVE TRIBUNAL
CUTTACK BENCH : CUITACK

ORIGINAL APPLICATION NO.134 OF 1999
Cutt ack this the 17”,\5]317 of February/2002

CRAM:

THE HON'BLE SHRI SOMNATH SOM, VICE-CHAIRMAN

Sri Kellu @ Kellu Samamtray., ased abeut 59 years,
Som of Brahmachari Samamtray., At-Gadametari.
PO-MGtari. PeSe Delalgaa Dist = Puri

so e Applicalt
By the aAdvecates M/s.U.N.Mishra
P.K .MOhalty
R K .P radha‘
~-VERSUS~

I Union of India resresemted throeugh the
Gemeral Mamager, Seuth Easterm Railway.
Gardem Reach, Calcutta-700 043; West Bemgal

2. The Divisiemal Railway Mamager, Seuth Easterm
Rallway, Khurda Read Divisiom, At-Jatmi,
PO-Jatmi, Dist-Khurda

3 Semier Persomal Off icer (Welfare)

Seuth Easterm Railway., Khurda Divisienm,

% At=Jatmi, PO-Jatmi, Dist-Khurda
/4, Divisiemal Persemal Off icer, Seuth Easterm
3 Railway, Khurda Read Divisiem, At-Jatmi,
. PO-Jatmi, Dist-Khurda
coe Respondents
By the Agvecates Mr.B.K. Bal

Addl.St anding Ceumsel

MR .SOMNATH SOM, VICE-CHAIRMAN: Im this Origimal Applicatiem

the petitiomer has prayed for allewimg him eratuity, taking
imt® comsideratiem his previeus service. The 2rd prayer is
te revise his pemsiem ard te allew him revised scale of pay
or the basis of S5th Pay Cemmissicom Report.

2. The case of the applicamt is that he was imitially
appointed as Gamemar im 1958, as a casual lgbourer umder PWI,

Khurda R®ad and was drawlimg Rs.52/- per moemth. After workine
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as such fer five years umder PWI, Khurda Re®ad, he was
transferred te PWI, Baramg where he comtimued as Gamgman
and his service papers were prepared. His service has been
counted frem 1967 arnd his previous service of gbeut 9 years
frem 1958 te 1967 have beem omitted. He has stated that
ever theugh he was workimg as a Gamegmar, he has beer shewn
in the Service Certificate as Watermar. His erievamce is
that he has mot been granted gratuity for the emtire peried
of his service amd pemsiem has mnot beer previded as per his
last pay. It has been stated by the applicant that his pay
sheuld have beem fixed as Gamgmamn arnd he sheuld have been
paid pemsiem om the basis of 5th Pay Cemmissiems' Pay scale.

It has been further submitted that his pay fixatiem has

v, ~been erremeeusly dome. He was appoimted im the higher scale

and after medically decategorisatiem because of failing in
hi§ eye~-sight he was put im a lewer scale. His pemgiem has
_}iéél fixed om the basis of imitial pay im the reverted pest.
fﬁﬁﬁe has stated that by his reversiom frem B-I Categery te C-I
category because of failing in his eye sight, his gratuity
amoeunt has beer reduced. He has further stated that as he
is a 4th Grade railway servamt and he had beemn appointed im
the year 1958, he is emtitled te retire after attaiming the
ageof 60 years, but this has met beem dome. He has asked fer
salary, leave salary., pemsiom etc. om the basis of his deemed
service upte the age of 60 years. Im the comtext of the abeve,
the applicant has appreached the Tribumal with the prayers
referred te earlier.
3. Respondents im their ceumter have stated that the

®R superannuat iem
applicamt retired/as Gamg Watermam em 28.2.1998 after:attamine
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the age of 58 years. It is stated that applicamt was iritially
engaged as tempoerary Ganemam umrder P.W.Il., Khurda Read em
24,11.1967 im the scale of ps.70-85/~-. He was transferred teo
Barang as Gamemam umder P.W.Il., Barang w.e.f. 24.9,1968,
After decateg®risatiem he was pested as Waterman in erger
dated 23.3.1992 and he reported fer duty em 6.4.1992,
Subsequent ly he was posted as Gang Watermam w.e.f., 6.4.1992
in the scale of Rs.750-940/~. He was permanently gbserbed
imn the Rallway Establishment om 6.4,1992 and was conf irmed
on 6.4.1993. Finally he gttaimed superammuatiom om 28.2.1993.
Respondert s have stated that service of the applicant frem

24.11.1967 te 28.2.1998 has beem takem imto gcceumt for

" the pursose of calculating his pemsiem. This peried cemes

te 30 years 3 memths and 5 days. Umder the Rules 50% ef

temporary service for the peried from 24.11.1967 te 5.4.1992

yx‘i.e., 12 years 3 memths amd 2 days have beer takem inte

accoumt and thus his emtitled qualifyimeg service cemes te
18 years 3 days/18 years. Accordingly persiomr calculatien
has beemn made and pemsion, cemmutatiem and D.C.R.G. have
beern paid te him. Respomdents have stated that 100% of his
regular service and 50% of the service after getting
Temporary Status till reeularisatiem has been takem imte
accoumt gccerdimng t® Rules and there is me mistake im it.,
Respondents have further stated that the claim of the
applicant that he had werked frem 1958 is mot cerrect met
is it supported by amy decumemt filed by the applicant.
Responderts have also demied that the pemsion was fixed

en the basis ef imitial efi this scale. It is stated that

initial.ef the scale im which the applicant was at the
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time of his retirememt was Rs.2550/~ whereas his pPay at the
time of leavimg service was Rs.3195/-, as is seemn frem the
Amrexure-A/3 emclesed by the applicant himself. Respondenmts
have further stated that the applicant is met emtitled te

cont inue upte 60 years of age, because the age of superanruat ien
was increased to 60 years im erder dated 13.5.1998, but the
retirement of the applicamt em superammuatioem teeok place befere
that date, i.e. om 28.2.1998. On the above grounds respordents
have opposed the prayer of the applicant.

4. Applicamt im his rejeimder has reitersted his averment
with regard te service, as statedyby him frem 1958. He has

also stated that his regularisatiem frem 1992 was wremegly

j‘:»_vdone. Other avermemts im the rejeimder are reiteratiom ef

A
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" his avermemts as made im the O.A.

54 I have heard Shri U.N.Mishra, learmed ceumsel for the

"petitiemer and Shri B.K.Bal, learmed Addl.St anding Ceumsel

fer the respondemts. On the directiem e¢f the Bemch, Shri Bal
has produced the Service Beok of the applicamt im eriginal
arnd I have alse perused the same.

6. Before comnsidering the grievamce of the spplicant
with regard teo alleged paymemnt of pemsiem and gratuity at the

reduced rate, two poimts urged by thelearmned coumsel feor

~the petitiomer cam be dispesed ef first.

Applicant has stated that he is entitled te continue
till the attaimmenrt ef 60 years of age. This contemtiem is
witheut amy merit and the same is rejected, because atthe
time the applicamt retired em superammuatioem em 28.2.1998,
the age of superammnuatiem was 58 years amd the gpplicamt's

date of birth beimg 11.2.1940 as is seem frem the Service
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Beok, he was rightly retired em 28.2.1998 en attaining the
age of 59 years. Imcrease im the age of superannuatien from
58 te 60 came en 13.5.1998 after the applicant superammuated
and therefere, he is not emtitled te get the said benefit, eof
centimuing in service upte the age of 60 years.

The secOnd poimt is with regard teo alleged mom coumting
of his service frem 1958 te 1967, Om a referemce made t® Service
Book I feumd that applicamt's date of first appointment has
beemn noted as 24.11.1967, There is me recerd im the Service
Book that he had werked as casual labeurer frem 1958, Alens
with this Original Application the petitiemer has emclesed

R documemt im support of his contemtiem that frem 1958 te

1967 he had werked as casual labeurer. During hearimne, learned

éﬁuisel for the petitiemer submitted that there is me recerd
of his service frem 1958 yo 1967 with him. Ir view of this,

;ﬁybannat be held that the applicamt was a casual labeurer

" frem 1958 e 1967. This comtemtiem is accordimgly held te

be without amy merit and the same is, therefere, rejected.

T The mext point for comsideratiom is whether his

service frem 24.11.1967 to 28.2.,1998 has beem cerrectly cemputed
for the purpose of qualifyine service tewards pemsiem ang
gratuity. Im this regard the distinctiom made in the Rules
between the temporary rallway servamts arnd casual labeurers
with temporary status will have to be meted. The term Temporary
Railway Servamts has beem defimed im Para-1501 (Chapter-XV)ef
Indian Railway Establishmeat Mamual, Vel-I (89 Edm.) ard this
defimitiem specifically prevides that the term 'Temporary
Railway Servant' dees mot imclude Casual Labourer with Temporary

Status. Thus casual labourer with temporary status is met a
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temporary rallway servamt. .. Casual labeurerseom be ing
conferred temporary status are eligible teo emtitlements
amd privileges which have beem laid dewmn im Paragraph-2005
of Imdiam Railway Establishmemt Manual, Vel.II (Revised Edn.99)
of which the earlier Number was Paragraph-2411. It is met
necessary te refer to all the provisions mentisned in
Paragraph-2005, which has beer gqueted im full inm 0.a4.2Q0/94
decided by the Full Berch em 11.10.2001. This Paragraph
specifically provides that casual labeurers will be eligible
te coeunt emly half the period ef service remdered by them

after Sttaiming temporary status and befere reqular

. abserptiem.ads such the actiem of the departmemtal autherities

>.r ¥

&Y/
~"im accerdarce with rules. Uander the Rules 100% of his gervice

75 \in taking imte acceust as qualifyimg service the half of

the peried of service of the applicamt as casual labeurer

with temporary status till his reeqularisatiem is strictly

after regularisatieom has alse beemn takem imte acceumt.
Therefere, the actiomn of the respomdemts im this regard is
legally umassailable.

Frem the Service Beok it is seem that gt the time of
his appoeintment as casual labourer with temporary status,
the applicamt was appoimted im am aquthorised scale of pay.

I als® fimd from the Service Beek that his leave acceumts
are alse maimtaimed frem 24,11.1967 emwards till his

superamruatien orn 28.2,1998, It was submitted at the time

ef argumemt that this weuld show that applicamt was regqularised

frem 24.11.1967. I am umable te accept this pesitiem, because,
Rule 2005 specifically provides that mo temporary pests meed

be created te accemmodate casual lgbourers whe acquire



iy, cam carryferward oem his abserptiem im the reqular Establishmemt.
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temporary status for comfermemt of attemded bemefits,
like scales of pay, imcrememt etc. Therefore, the fact
that the applicamt was getting a regular scale of pay
amd incrememt whem he was casual labourer with temperary
status does mot preve that he was am empleyee of the
regqular Establishment eof the Railway. As regards leave.
it is alse previded that casual labeurers whe have
attaired temporary status will be emtitled teo carryferward
legves at their credit te the new posts em absorptiom
in the reqular service. This shews that a casual labeourer

with temporary status has the leave emtit lememt which he

?;pm this it appears that just because the applicant got

reqular scale of pay frem 24.11.1967 amd acquired legave,

;it camroet be held that he autematically came ever te the

regular Estgblishmemt., Frem the Service Beek I fimd that

the applicamt was regularised em 6.4.1992 and was confirmed
er 6.4,1993. This alse shews that befere regularisatiem

on 6,4.1992 the applicant was emly a casual labeurer with
temperary status. Im view of this I held that the qualifyine
service for the purpose of pemsiem has beem correctly
calculated.

The last aspect is aboeut his pay. Apparemtly
immediately before his ret irememt at the time of his service
befificatiem it was moticed that he was declared medically
urnfit for the post ef Gamemam vide Medical Certif icate
dated 6.4.1981. It is, however, moted that imspite of being

declared medically umfiit the applicant cemtimued in the

post of Gangmam till 5.4.1992, the date immediately preceeding
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the date of his regularisatiem. It further appears frem
Page-33 of the Service Beok that em 1.1.1986, his Pay was
fixed im the scale of Rs,775-1025/- at the level of Rs« 941/~
ard he got only imcrememt and his pay as em 1.1.1992 was
Rs¢1025/~, Om 6.4.1992 he has been showm medically decateg®rised
amd fitted im the scale of Rs.750-940/-. It is mecessary teo
mote that this refixatiem of his pay has ceme abeout after
immediately prier te his retirememt amd the relevant emdersement
in the Service Beok shews that this refixatiem ef epay was
made in erder dated 23.2.,1998. The learmed coumsel for the
petitiemer had stated that his pay was reduced because of
his medical decategerisatiem amd I fird that this is se,
He was fitted l./after medical decateeorisatiem im a lewer

"[,scale Weeofo 6.4,1992 ard im the precess his pay was fixed
:/;t the maximum ef the scale at Rs.940/- evem theueh as enm
1.1.1992 he was gett ing Rs, 1025/-., Under the rules, the

difference sheuld have beer paid te him as persemal pay.

hk\g;; which does mot seem te have beem dome im the imstamt case.

—

Had this been d@netﬁyih coenirg imto ferce of the 5th Pay
Cemmissiems Report, them his pay weuld have beer fixed at
a higher level., It is difficult for me te cempute what it
would have beem,? Imn view of this I dispese of this aspect
of the erievarce of the applicart with a directiem te
ég'gem« Respondents 2, 3 and 4 teo refix the may of the applicamt
as oen 6.4.1992 im acceordamce with rules withim 3 peried
of 90 days frem the date of receipt of cepy of this erger.
In case his pay er such refixatiem stamnds imcreased, then
the applicant will be emtitled te higher level of pemsiom

and other terminal bemefits. Imn that evert such higher level
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of pemsiemary bemefits and terminal bemefits sheuld be
fixed withim a peried of amether 90 mimty) days frem the
expiry of earlier peried of 90 days.

In the result, O.A. is dispesed of as per

ebservatien amd directiem made abeve. No costs,
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