
CENTRAL ADMINISTRATIVE TRIBUNAL, 
CUTTACK BENCH, CUTTACK. 

ORIGINAL_APPLICATION NO. 130 Of 1999 

Cuttack, this the 20th day of December, 2fl00 

Rahi Narayan Malljk 	.... 	 Applicant 

Vrs. 

'Inion of India and another ... 	Respondents 

FOR INTRUCTIO\1S 

I. Whether it be referred to the Reporters or not?\/ 

2. Whher it be circulated to all the benches of the 
Central Adninistratjve Tribunal or not? Nb 

(D.V.R.S.G.DATTATREYULU) 
1ETBE( JUDICI AL) 

HSO4 
VTCE-CHf &t(. 

 



CENTRAL ADMTNTSTRA,rTVF TRTBUNL, 
CUTTCK BENCH, CUTT\CK. 

ORIGTN7L APPLTCATTON NO. 130 Of 199 
Cuttack, this the 20th day of December, 2003 

CORM: 
HON'BLE SHRT SOMNTH SOM, VICE-CH7VERMP.N 

AND 
HON'BLE SHRI D.VR.S.G.DTThTREYULTJ,MEBER(JJrT('-IL) 

Rahi Narayan ailik,ayd 	out 37 years, son of late 
Ganeswar Mallilc, resident of t/PO-Tarahha, P.S-Sadar, 
Oist.Dhenkanal, at present Clerk, )ffice of the 7\ccountant 
General (A&E), Orissa, Bhuhaneswar, District-Khurda 

ppl.icant 

! 

' 

\dvocates for applicant-'/s 7 .K.'cDhanty 
R . K . Behera 
S . ahoo 
R.C.Prac9han 
J.K.Patnaik 
Ti .R .Tripa thy 

Vrs. 

1. Union of India, represented through Principal 
1ccountant 	General ,Orissa, 	Bhubaneswr, 
District-Khurda. 

2. Deputy Accountant General (kdmn.), Office of 
accountant 	General 	(&E), 	Orissa, 
Bhuhaneswar, District-Khurda .....Repondents 

kdvocate for respondents-'ir.B.K.Nayak 
TkCGSC 

ORD ER 

SOTiN7\TH_SOM, VtC-CHTRMN 

* 

	

	 In this Application the ?etitioner has 

prayed for reFixing his basic pay at the staqe of 

Rs.1030/- in the pay scale of Rs.950-1500/- at the time of 

his joining the office of Accountant General (&E),Orissa, 

Bhubaneswa:.He has 3lso claimed for payment of arrears 

with interest within a stipulated time. The respondents 

have filed counter opposing the prayers of the applicant, 
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and the applicant has filed r?joindr. For the purpose of 

considering the petition, it is not necessary to record 

all the iverments made by the parties in their pleadings. 

The basic facts of this case relating to the present 

dispute are not at controversy. 

2.The applicant has stated nat he joined 

service under the Government of Orissa on 1.8.1990 in the 

pay scale of Rs.950-1500/_.Th.rou 	the Staff selection 

Commission he got appointment as a Clerk in the office of 

1ccountant General (&E),Orjssa, Ehuhaneswar, in the pay 

scale of Rs.950-1500/-. He has stated that he was 

elievec3 from the post he held under the State Government  

24 9199 	and joined his present assignment on 

In order at 7\nnexure-2 the applicant was 

allowed the benefit of past service for the period from 

1.8.1990 to 24.9.1994 whi he was working as Clerk under 

Government of Orissa, in the College of Teachers' 

Education, Anjil. His resignation from the employment 

under the State Govern-dent was treated as technical 

resignation and the interruption of his service on 

25.9.1994 and 25.9.1994 was condoned with the stipulation 

that the cononed period will not count towaris qualifying 

service. it is the admitted position that on his joining 

as Clerk in 7kccountint General (.&E)'s office, his pay wa 

fixed at the, beginning of the scale of Rs.5fl-15flfl/-.The 

applicant has stated that at the time he left the service 

of the State Government he was at the stage of Rs.1030/-

in the pay scale of Rs.950-1500/- and in the present 

Deition his prayer is to protect his pay at Rs.1030/- on 

26.9.1994 and to allow him the arrears with interest. 
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This 	maer 	came 	up 	for 	hearing 	on 

12.12.2000 when lawyers had stayed 	3wa.y from cour 	without 

any intimation. 	The petitioner was present 	in per3on and 

he 	ianted to make 	submissions 	i-i person. 	ordingly, 	we 

have 	heard 	the 	petitioner 	in 	person. 	The 	learned 

dditiona1 	StandLig 	Counsel 	was 	absent 	and 	therefore 	we 

dH not have the benefii 	oi 	Iriny him. 

The petitioner has claimed that his pay 

drawn 	in 	the 	service 	under 	the 	State 	Government 	sho'ild 

have been protected at the time o 	fixation of his pay as 

Clerk 	in 	the 	office 	of 	ccountnt 	General 	(&E) 	because 

this 	is 	provided 	in 	circulars 	dated 	30.7.1966 	and 

17.11.1975 	as 	also 	the 	circulr 	dated 	3.1.1996. 	In 

paragraph 	4.6 	of 	his 	petition 	he 	has 	referred 	to 

ccountant 	General's 	circular dated 	1,8.4.1995. 	Thig 	is 	a 

qljmernorandum of 	t he 	office 	of 	the 	Accountant 	General 

(7&E),Orissa, 	Bhubaneswar, 	in 	which 	the 	Dpartmeht 	of 

Personnel 	& 	Traioing's 	circular 	dated 	31.1996 

(nnexuy7e-5) 	has 	only been 	circulated. 	The 	applicant 	has 

not encThsed the circulars dated 30.7.196 	and 17.11.1975. 

But the gist of these two circulars 	has hen 	printed 	at 

pages 52 and53 of Swamy's Coinpilation of FRSR Part-I (14th 

ditioi.-i). 	In these two circulars 	it has been provided tit 

5Xè. 	Thvernment 	servant 	drawing 	pay 	in 	the 

revised Vale after merging 	of dearness 	allowance 	under 
A. 

the 	Site 	Government, 	is 	appointed 	to 	a 	post 	under 	the 

Central 	Government,and 	the 	3ost 	carries 	duties 	and 

responsibilities 	of 	greater 	importarie 	than 	those 

attaching 	to 	the 	post 	held 	by 	him 	under 	the 	State 

Government, the LTlitial pay of the official in the Central 

Government 	post 	should 	he 	fixed 	under 	FR 	22-C 	with 
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reference to the basic pay only. The other provisions of 

these circulrs need not concern us because from the above 

it is clear that fixation of pay under these two circulars 

can he claimed only when the LDOSt une: the Centa1 

'iovernment, which the ersbwil 	.oyee of he Stats 

Government joins, ckrris duties linrl responsihiliti'?s f 

yreter importince. TEn the instant case the applicant was 

in the pay scale of Rs.950-1500/- under the State 

government and he joined as Clerk in the office of 

\ccountant General (A&F.) in the same scale of 

Rs.951-1500/-. Both the posts held by him in the State 

Government and on his joining the office of Accountant 

General (&F) 	are 	posts 	of 	Clerk and 	it 	cannot 	he 	said 

7 	 hat the post which he joined under the respondents is one 

rrying s higher 	duties 	a 	p b 	s 	compare o  t  
L; 

'je 	post he held under the State Government. 	Tn view of 

this, 	the circulars dated 3fl.7.1966 and 	l7.11.l97 	are not 

;ppiicahle to him. 

The third circular relie(9 unon b" te 

applcarit is circular IAtol 3.1.1996 (nnexure-5).The gist 

of this circular has also been printed in pages 53 and 5-

of SWamy'S Compilation of FRSR Part 1(14th Fdition). In 

the 	first paragraph of this 	circular 	reference 	has been 

made 	to the 	earlier dited 	30.7.1966 ch:cular.s incl 

17.11.1975. 	In this circular how piy protection has to he 

given to cases 	;hich 	are 	covered 	by 	the 	circulrs dated 

30.7.1966 anI 	17.11.1973 has been clarified. This circular 

is also not applicable to the case of the applicant. 

In support of h i s contention the 

applicant has relied on the decision of the Ton'h1e 

Supretme Court in the case of K.Gopinathan v.Unionof 
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Tnia, 	1993 	SC: 	(&s) 	4E. 	The 	facts 	of 	that 	se 	are 

wi3ely 	different. 	The 	appellant 	therein 	was 	working 	s 

Assjstant 	Sub-Tnspect,r 	of 	Police 	under 	the 	State 

from where 	he 	went 	on 	pat.aLion 	to 	Central 	Bureau 	of 

Investigation 	and 	got 	absorbed 	in 	Central 	Bureau 	of 

Investigation. After absorption while fixing his pay, 

his 	basic 	pay 	in 	Central 	Bu;au 	of 	Investiga:ion 	was 

reduced and this was held to he incorrect by the Principal 

Bench 	and 	their view was 	upheld 	by 	the 	Hon'hle 	Supreme 

Court in the above case. From the 	ibove recital of facts 

in K.Gopinathan's case(supra) 	it is clear that the law as 

laid down by the Hon'ble Supreme Court in the above case 

provide,; no support to the claim of the petitioner. - 
7 	The respondents have mentioned in their 

counter 	that 	the 	case 	of 	the 	applicantwas 	referred 	to 

Auditor 	General 	who 	clarified 	i n 	his 	letter 	dated 

12 3 1999 	that 	pay 	of 	the 	applicant 	has 	been 	rightly 

fixed. 	At 	our 	instance 	the 	learned 	Additional 	Standing 

Counsel 	for 	the 	respondents 	had 	filed 	the 	letter 	1atei 

.2.1999 in which the case of the applicant was 	referred 

to Comptroller &Auditor General of India by the office of 

Principal 	Accountant 	General 	(A&E) 	ai3 	'he 	i'istruction 

issued in letter dated 12.3.1999 by the office of Auditor 

General. It has been clarified by the Auditor General that 

benefit 	of 	pay 	protection 	is 	not 	available 	to 	cases 	of 

technical resignation of a State Government employee who 

joined 	the 	Central 	Government. 	A 	word 	by 	way 	of 

clarification 	is 	necessry 	on 	this 	point. 	Governmnt 	of 

India's 	circular dated 	17.6.1965, 	gist of 	which has 	been 

printed at page 46 of Swamy's Compilation of FRSR Part-I 
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(14th Edition) Provided that when an employee resigns 

his post before taking up appointment in the new post in 

the 	same 	or 	another 	Department, 	then 	notithsnding 

technical 	resignation 	benefit 	of 	past 	service, 	if 

otherwise admissible under the rules, 	should be given for 

the 	purpose of 	fixation 	of 	pay. 	In 	a 	further 	circulr 

dated 22.1.1993, which has been printed at pages 46 and 47 

of Swamy's Compilation of FRSR Part-I 	(14th Edition), the 

condi:irns 	which 	have 	to 	be 	satisfied 	before 	such 	past 

service in the original Department can be counted for the 

purpose of fixation of pay in the new flepartrnent have bi~~ezli  

laid 	down. 	These 	wo 	circulars 	apply 	only 	in 	case 	of 

technical resignation given by an employee for the purpose 

of leaving one Department to .join a new post in the 3ame 

Dr another Depteit i1ner the Central Government. So far 

as 	the 	State 	Government 	employee 	joining 	Central 

Government is concerned, 	the three circulars 	referred t 

by 	the 	applicant 	govern 	the 	field 	and 	the 	case 	of 	the 

applicant does not come within the benefit of these three 

circulars 	as 	he 	did 	not 	join 	a 	post 	in 	the 	Central 

Government 	qhich 	 iies 	nd 

.'esponsibilities. 

. 	The last point urged by the applicant 

is 	that 	similar 	pay 	protection 	has 	been 	given 	to 	one 

S.Venugopalam. At 	nnexure-3 of the O4 the pitio er has  

?nclose 	the 	pay 	fixation 	order 	ted 	 who 

joined 	as 	Clerk under 	the 	respondents 	on 	24.5.1994 	and 

from this it appears that pay protection was allowe'1 	to 

him. Resp0de-1; 	in pragraphs 	10 	and 15 of the counter 

have 	mentioned 	that 	pay 	fixation 	in 	respect 	of 

S.Venuyopalam was done by Deputy \ccountant Genera1(orzs 



,r  
—7-- 

l\ccounts), Pun, who was empowered to do such pay 

fixation. The respondents have stated that records have 

been called for to examine that case and if it is found 

incorrect the pay of Sri \Tenugopalam will be fixed as per 

rules. They have also mentioned that the benefit allowed 

to other colleague is unintentional and the same is under 

examination and suitable action will he taken in the 

matter. In view of the above averment of the respondents 

in their counter, we direct that they should take a view 

in the matter of fixation of pay of Shri Venugopalarn 

within a period of 90(ninety) days from the date of 

receipt of copy of this order and if the case of the 

applicant is on all fours with the case of Shri 

Venugopalam, then the applicant will he entitled to have 

the same benefit as is ultimately allowed to Shri 

Venujopa lam. 

9. 	With the 	above observation and 

direction, 	the 	Original 7\pplication 	is disposed 	of. No 

costs. 

(D.V.R.S .G.DPLTThTREY11'LTJ 

MEMBER ( JtTDICIL) 	 acei 

-Y, 
December 2fl,2UOfl/N/pS 	-, 

• 	 • 

A 4—tWATH 

VICE-GThJRMAN 


