IN THE CENTRAL ADMINISTRATIVE TRI BUNAL
CUTTACK BENCHsz CUTTACK

ORI GINAL APFLICATION NO.0l1 OF 1999,
Cuttack, this the 12th of November,1999,

RADHASHYAM SAHOO. cese APFLICANT,
VRS,

UNION OF INDIA & OTHERS. ces e RESPONDEN TS,

FOR INS TRUCTIQNS

1. whether it be referred to the reporters or not? s+ ..

2. whether it be circulated to all the Benches of the NT* ~
Central Agqministrative Tribunal or not?

S
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SOMNA 0 )5 % ( G.NARASIMHAM)
VICE-C /\/.-— MEMB ER(JUDICIAL)
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CENTRAL ADMIN ISTRATIVE TRIBUNAL
CU TTACK B ENCH 3CU TTACK,

ORIGINAL APPLICATION NO, 0Ol OF _]i999.
Cuttack, this the 12th day of November, 1999,

C O RA Ms

THE HONOURABLE MR, SOMNATH SOM, VICE-CHAI RMAN

AND
THE HONOURABIE MR. G,NARASIMHAM,MEMBER(JUDICIAL).

Radhashyam sahoo,aged about 26 years,
S/0. Sarat Ch.Sahoo, now working as
EDDA Cum EDMC,Kanikapara B.O .,

Dist .Jajpur.

e o0

e o APPLKAMO

By legal practitioners- M/s.B.B.Patnaik,s.K -Dey,
B .Behera,l} -P ODESO
N.Patnaik, adf¥ocates.

~VERSUs-
1, Union of India represented through

Chie f Postmaster General,Orissa Circle,
Bhubane swar .

2. Super intendent of Post Offices,
Cuttack Noith Division,Cuttack.
- Assistant superintendent of Post Offices {/C,
Jajpum Sw Division, Jajpur-755001.
eee KE SPONILE NI's.

By legal practitioner; Mr. A.K.Bose,Sehior Standing Counsel
(Central).
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0 K D E R

MR . G .NARASIMHAM, MEMBER (JUDICIZL) &

appl icant ,Radhashyam sahoo,who was appointed
as EDDA-C um-EDMC, Kanikapara Branch Post Office, in account
with Mangalpuw Suw Post Office,throuwh regular selection
prefers this Original applicaetion for quashing the notice
dated 22-12-1998 (Anrexure-4) issuwed by the Appointing
Authority i.e. assistant superintendent of Post Offices,
(Respondent No.3) to show czuse as to why his appointment
shall not be cancelled on account of review of the selection
made by the higher authority,. and also for quashing of the
entire review proceedings.

. There was prayeX for interim stay of the operation
of the show cause notice . By order dated 06.01.1999, it was
made clear that in case, applicant's service will be terminated
and any other person will be appointed in his place,then such
temination or appointment, shall be subject to the result

of this application.

2. Facts are not in dispute .Appl icant®s candidature
for the post was considered by the Respondent No .3 alongwith
appl icat ions/candidat ures of other candidates. Respoindent
No«3. i.€. the Appoining Authority ultimately sclected

and appointed applicant in Memp dated 04-07-1998.Thereafter,
on the complaint of one of the candidates,who was not
selected, higher authorit»&ﬁ of the pPostal DEpaLtmem:;:% than

hespondent No .3 reviewed the selection and found that

respondent No .3, ignoring the candidat ure of one Sunakar Dalei
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(\SC candidate) ,who secured 430 marks i.e . highest marks

in matriculat ion amongst all the candidates, appo inted

the applicant and as such directed hespondent No.3 ,the

appointing Authority to issue notice to:‘gppl icant to show
-~

cause why his services shall not be temminated.

3. it has been pleaded by'hSpp»l icant that the

higher authorit':'ges than the gppointing authority ha!e»-no
power to review t:‘he selection wunder the Extrs Departmeital
Agents (service & Conduct)Rules 1964 (in short’kules,1964° )
and such direction to isswe show cause,be ing withput
jurisdict ion, needs to be qguashed.The Department on the

other hand, in the counter take the main stand that as per
the Director Geneial Circular dated 13-11-1997(Annex ure -R/7)
a@ higher authority than the Appointing Authority has the
power to review and cancel the appointments made irreguls rly/
erronceously.In the re joinder,the appl icant more or less

re iterated the averments made in the Original 2pplicstion.
4; For recruitment of ED Agents (not EDBPMYEDSPM)

thé minimum educaticnal qualification is 8th standard and
preference would ke given to the candidates with matriculation
gual ificat ion and no weightage would be given for any

gual ificat ion(s) higher than the matriculation.He should

have sufficient working knowledge of regional language =nd
simple arithematic so as to able to discharge his dut ies

sat isfactorily .an kD messenger should also have the enpugh

working knowledge of english (Vide gec.IVv,method or recruitment,
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page 75 of swamy’s Compilastion of Service Kules for Postal

LD staff,7th edition of 1999) .1t is,therefore, clear that
among the candidates,who passed matriculation,the candicate
getting the highe« pe€rcentage of marks in matr iculation,
will dnithe normsl circumstance be selected and appo inted
as ED agent.Jt is also not in disg ute that this appl icant
secured less marks in matriculation than Sunkkar Dale i, who

preferred complaint be fore the higher authority.

QEestion for consideraticn,however, is whether
the notice under aAnnexure-4 and the review: process made

lyythe bigher authoritjes are lisgble to be guashed.

5« we have heard Mr .S.K .Dey,lealned counsel for
the applicant and Mr .A.K .Bose,lesined Senior Standing
Counsel (Central) appearing for the kespondents and have

also peiused the records.

6. Service conditicns of ED agents are guided under
the P&T EDAs (Conduct and service)kules,1964.kules 6 & 7 of
the Kules relate to termingion/removal of servide of an kD
Agent .TeIminat ion underkule-7 can be made only after

init st ing a disciplinary proceeding relating to mis-conduct
after observing principle of natural justice .There is &
provision of. review under kule 16 by the higher author ity as
to the penalty awarded under kul€e-7.In the case before us,
there be ing no disciplinary proceeding,rule 7 and 16 are not

attracted.The otherpiovision is Kule-6 which lays down as
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followss -

® 6 .TEKM INAT ICN OF SERVICES

(a) The gervices of an employee who has not
alread

Y rendered more than three years® cont inuous
sérvice from the date

of his appointment shall
be lisble to termination at any time by a not ice
in writing given e ither by the employee to the
appointing authority or by the appointing authority
to the employee;

(b) the period of such not ice shall be opne
month,

Provided that the service of any such employee may
teérminated forthwith and on such terminat ion,
ntitled to claim a sum
€quivalent to the amount of his basic allowance rlus

dearness allowance for the period of the not ice
at the same rates at which he was drawing them
immediately before

the termination of the services,
oL, ss the case may be,

for the period by which
such notice falls short of one month*.

Thus, under the procedure rule,this is applicable in Cas€s

of termination of service of an LD Agent who has rot rendered

morethan three years of cont inuous service and not on account

ofany mis-conduct and this terminat ion can be oirgered by the

Appointing Authority.

7 Mr. Dey,learned counsel for appl icant,contended
that under the ;ules,there is no provisicn for review of

selection and that too, by the higher author ity .As already

indicated, the stand of the Lepartment is that the DG Pos s

letter No .19-23/97-ED and TKG dated 13-11-1597 is appl icable,

On this point,we feel,the following decisions,

scme of which have been cited at the bar,are relevant.
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a) RaMe gH CH.CHOWLH kY VKS.UNION OF INDIA & OKS
repoar ted in 1987 Vol .ll,page-631(Cuttack DB)
b) T .G.GOWR KKUITY -VRS-SWDT. OF POST OFFICES-
(Brnekulam DB) -reported in (1994) 26 ATC 159;
<) AMAR _SINGH - VKS.-UNION OF INDIA AND ORS -
(Chandigarh DB) - Yeported in 1895( 1) ATJ 64 .
d) BINOD KWMAR MISKA - VRS. - UNION QF INDIA & O&g -
(Lucknow DB) - kKeported 1996( 1) ALlSLJ CAT 617;
\l e)

VISHNWKANIA SUKLA - VRS.-UNION OF INDIA & OkS-
| (Z11shsbad Bench DB)- Réported in 1997 Vol .l
\ SLJ (CAT),page 374;

‘ £) LHAKAMPAL - VKS.- UNICN OF INDIA & OKS =
|
\

(Allsbad Bench DB) -reported in 1997,Vol.I
‘ SLJ(CAT) 514;

| g)  SRIKANIA YADAV -VKS-UNION OF INDIA & Ors -
| Eatna DE) - keported in ATISLJI 1997(2) (CAT)
\ 6;

|

| 2

|

JAGDISH PR .BISHEN -VKS.-ASST.SW®DT.OF POST
OFFICES -{aIT%bac DB)-repoited in 1599(2)
| zdministrative Total Judgments, page 635;

|

T ILAKDHAR L YADAV-VKS .-~ UNION OF INDIA & OksS
‘ fFull Bench of Allkhabad CAT) -keported in
\‘ (1997) 36 aTC 539.
|

The followving legal position$ emerged cut of
the aforesaid decisims of various CAT Benchesg
|
| i)
|

Service conditions of LD agents are guided
| under kules,1964;

|

|

e

ii) oOnly the Appointing Authority has the power
‘ to terminate under nulemb of the service of
| an LD agent who rendered not more than three
|

y€als of service for reascns other than mis-
| coenduct;
|

iii) A higher Authority than the Appointing Authority
\ has no power to review the selection and appoint -
\ ment of an ED agent;
l

iv) Before terminating the service of an ED Agent
\ under rule-6,the Appointing Authority must give
| @n opportunity to an ED Agent to show cause by
\ issuing a show cause notice conteining the
\ A relevent particulars necessitating the terminat-
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In view of this legal position enuncitated
by variadus Benches of the Central administrative Tribunal
the stand of the pepartment that under circular dated

13-11-1997 of the Director General of posts, the higher

authority than the appointing authority has the power to
review, cannot be accepted in the absence of any provisim/
rule to that effect under Rules,1964 because unlike this
circular of the DG, the Rules of 1964 are issued under the

authority of Government of India which necessarily have
the force of law,

8. In the instant case, the show cause notice

under Annexure-4 though signed by the Appointing authority
was issued at the direction of the Higher Adthority.I¢ is

pertinent to quote the notice as hereunders

»The case relating to yair selection and
appointment as EDDA cum EDMC,Kanikapara
has been reviewed at a higher level and
held as irregular as candidate securing
more marks than yoa in the matriculatio

examination was ignored on flimsy groand.
In view Of this your appointment deserves
to be cancellead,

However, the Reviewing Authority
wauld consider your representation in the

matter before passing final orders in the
CasSe,

I am therefore directed to ask you
to submit your representation if any in the

matter to this office witlin 7 days of receipt

of this letter failing which the matter will
be decided exparte®,

It would be seen that the applicant was
intimated that his representation, if any would be c msidered
by the rReviewing Authority i.e. not by the appoainting

authority even, Hence this notice being not according to law

necessarily needs to be quashed.HWwever, the notice does not
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cmtain the relevant particulars necessitating the
termination of the service of the applicant.All that
the notice mentions that candidate securing more marks
than him in matriculation was ignored on flimsy graind.
Nei ther the name of candidate nor the marks obtained
by him nor the so called flimsy graund, was found menti cned
in the notice, The object of issuing such notice is to
enable the concerned ED Agent to justify his selection
an the basis of the reasons mentioned in the notice.when
the notice is silent as to which candidate was meri torious
than him and in what way, and on what groind his candidature
was rejected,the ED Agent, as in the case of applicant,
wauld certainly be in a dis~advantageous position to
effectively represent his case as againSt the notice of
temmination. In shri Kant Yadav's case (supra), the appoin ted
EDBPM was noticed tO shaw Cause against termination m the
graund that he was inferior than other candidates in respact
of matriculatim mark-sheet and landed propertyd The Central
Agministrative Tribunal,patna Bench (DB) , on perusal of the
Said notice made the follawing dbservatims ;
®I+ is abundently clear that the notice does
not disclose detailed particulars of marks
or landed property of the applicant vis-a-vis
the candidate who is considered by the Post
Master General as superior,Even the name of
the incumbent is not indicated.Once a notice
to show cause is given,it is expected that
relevant particulars are indicated unambiguously
So that the other party can meet points
adequately in his reply.In our considered
opinion, the notice is vague and it lacks
essential information, The order of termination

is, therefore, liable to be dismissed for
violatian Of the Principles of natural justice"™,
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As already stated,in the instant case, the notice does not
contain the relevant particulars,AS such notice under

Annexure-4 can also be quashed an this ground also,

- For reasms discussed above,we quash the
review Of Selection and Appointment of the applicant made
by the higher authority and also the notice to shav cause
under Annexure=4 and direct that if in the meanwhile, the
services of applicant have been terminated, then he shall

be re-instated fortlwith, with all backwages,

10. Before closing we eXpress air anxiety that
Rules,1964 do not provide any provisim to meet a

contingency where an appointing authority deliberately selects
a less meritomious candidate, thraugh favourtism,It can not be
said that such contingency is not likely to arise in these
hard days of un-employment.In the absence Of any provision
under the Rules,1964 to meet such contingency and in view

of the legal position enuncitated above, we hope the Director
General of Posts will consider this aspect and take suitable
Steps to amend the Rules, 1964 ﬁo meet such cantingency in
future as the Circular issued by the Director General of
Bosts m 13,11,1997 can not over ride the Rules,1964 which

have been issued under the authority of the Government of

Indi Ae

11, In the result, the Qriginal Application is

alloved.No Costs,
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A copy of the judgment be sent to the

Director General of posts, New Delhi for necessary actim

in the matter.

J Y | Tl""‘j}*
(QOMMM swmn? . ( G. NARASIMHAM)

VICE-CHA rngq ,q, MEMB ER(JUDICIAL)
L’-”-"

KNM/CM.



