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BEFORE THE CENTRAL ADMINISTRATIVE TRIBUNAL

CUITAX BENCH;CUTRCK.

ORIGINAL APPLICATION NO, 93 OF 1993,

Cuttack this the Ist day of September, 1993,

SHRI KUMAR SETHY, eoe APPLICANT,
VERSUS
UNION OF INDIA & OTHERS, ee e RESPONDENTS,

( FOR INSTRUCTIONS )

l. Whether it be referred tothe reporters or not? Y‘OO
3. Whether it be circulated to all the Benches of the

Central Aministrative Trieunal or not? . M -
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CENTRAL ADMINISTRATIVE TRIBUNAL
CUTTACK BENCH sCUTTACK,

ORIGINAL APPLICATION NO. 98 OF 19%,
Cuttack this the Ist day of Septemoer,19%,
CORAM;3~
THE HQVOURABLE MR. SOMVATH SOM, VICE-CHALRMAN
AND

THE HONOURZBLE MR, G,NARASIMIAM MEM3ER(JUDICIAL).
IN THE MATIER OFs
SHRI KUMAR SETHY, aged about 33 years,

son of Panu Sethy, Vill, Palaksandha,

PO, palaksandha, Ps.Gangpur,Dist, Ganjam, ees Applicant,

By legal Praetitioner i- M/ s, S.K.Nayak-2,K,.K, Rout, 8, K, Sah 00,

Advaate s,
1, Union of India represented through its
Secretary,Postal & Telecommunication,
At/po/ps/Dist.New Delhi,
2 The Chief post Master @eneral, Orissa,
Bhubaneswar, At/Po/Ps.Bhudaneswar,
Dist,Khurda,
3. Supe rintendent of Post Offices, aska Division,

at/pPo/ps.Aska, Dist, Rnjan,

4, Aruna Sahoo, &/ 0, Raghunath Sahoo,
At/pPo,Pailpada, PS. Gangpur, Dist, Ganjam,

«eses Respondents,

By legal Practitioner 3§ Mr. B, K.Nayak, 2dditional Standing
Counsel (Central),

e ® > ®




Mo -

MR, SOMVATH SOM, VICE.CHAILRMAN 3

It is submitted by the leamed counsels for
both sides that the matter may ee finally disposed of
at the stage of admissim,

2. We have heard Shri S.K.Nayak-2, learned
Counsel for the applicant and Shri B.K,Nayak, learned
Mditimal Standing Counsel (central) appcariang for
the Respmndents and hawe also perused the records,

3. Short faets of this case, according to the
Petitioner, are that for filling up of the Post of
Extra Departmental Branch Post Master, Palaksandha
Branch Post Offiee, a puelic notification was issued
vide Annexure-l inviting application from cene ral
public, In this notification it was mentioned that
candidates selonging to ST commnity will be given
preference and in case no ST candidate is available,
telection will be made from amongst other candidates
on werit as per rules,petitioner belags to SC community
and according to him , he has all the necessary
qualifications for seing appointed to the post of EDBPM,
Palaksandha Branch post Office.He applied for the Post,
It is submitted by him that he applied for the post v
alongvith some other persons, No ST candidate applied

for that post, It is suomitted by the learned counsel

for the applicant thnat when no ST canlidate was available
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the Departmental Authorities should hawe given preference
to the SC candidate,Applicant was the only person ikelonging
to SC category but ignoring his candidature, Resp mdent
No, 4 has een appointed, It is submitted oy the leamed
Alditional Standing Counsel ~shri B,K.Nayak ,appearing

for the Departmental Respmdents that for the purpose of
reservation of posts for SC/ST, the total position for
the Division as a whole is taken into account and in this
particular Division,there was no shortfall in reservatim
so far as SC category is conce med,But there was short fall
for ST category énd that is why in the adwvertisement

at mMnerure-l it was indicated that preference will be
given to the persons belonging to ST comuunity and in

case S community candidate is not avail able, the post
will ke filled up by the general category candidate,It is
supmitted oy the learned Additional StandingCounsel that
according to the Departmental instructions, the post has béen
filled up ammegst the general candidate going strictly

py the percentage of marks oOotained in the HSC examination,
respondent No.4 has seecured 417 mut of 77¢ marks in the
HSC whereas, applicant has secured 244 out of 760 marksg

in the HSC and on this ground, Respondent No, 4 has been
adjudeed more meritorious and has peen appointed to the
post of EDBPM, Palaksandha Branch Post Office, On the

apove grounds, he has opposed the prayer of the applicant,
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I+ is suemitted by the learned Counsel for the
petitiaer that in aeccordance with the Circular dated
8,3,1978 printed in paee 59-, and 60 of Swany's
Compilation of ED Agents Rules, cand id stes kelonging

to 8C/ST should ke given preference over the candidates
pelonging to other eommunity even if the general candidate
has wetter nerit provided the candidates ®elonging to
SC/S8T are otherwise eligible for the Post, It is also
subnitted by the learned counsel for the petitioner
that in accordance with the instructims of the Govt,
gist of which has keen printed at para-5 in pages 34

and 35 of Swamy's compilation on Reservations and
Concecssions(Ist edition), the vacancies reserved for
SCs and STs could ke exchanged,If ST candidate is not
available, the post should ke filled up by SC candidate,
Oon a Careful reading of the last mentioned instruection,
we find that it isprovided in the circular that
vacancies reserved for 8Cs/STs will continuve

to @ treated as reserved for the respeetive comuunities
while they are carried forward to the subseguent three
recruitment yvears, It is laid dawn thet only when such
a vacancy could not be filled by an SC or ST candidate,
even in the third recruitment year of carry-fomward,
the vacancy can pe exchanged petween these communities i,e,
an SC candidate can be considered for a vacanCy reserved

for ST and vice -versa, In this instant case, it wasnot
reserved for 8 candidate, It was mentioned that ST
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candidate will se given preference, Morsover,the exchange
of gacaney Of SC/ST is possible ,by the circular relied
upon by the learned comusel for the petitioner, nly after
the matter was carried fomward to the subseguent three
during
recruitment years and/this period of carry forward vacancies
can ot ke interchanged, Inview of this, this circul ar
has no application to the present case. It has keen
wohcwentoby suomitted by the learned @dditional .Standing
Cooupsel: that for reservationiof vacancies,the nuider
of posts are taken as a whole at the divisional level.It is
supmitted that in this particular Divisio, there wasS no
short—fall in the vacancy for SC caumunity and therefore,
it has not geen indicated that in the absence of 8T
candidate, preference will e given to & comuni'ty.m also
noce that in the apsence of any Such indication in the
public notice inviting application, many S° candidates
might have not applied for the post, A°cording to the
pepartmental instrueticns, amongst the eligible candidates,
selection is to be made on thé basis of higher percentage
of marks obtained in the HSC examination.In the instant
case, Respondent No,4 has secured higher marks than the
petitioner,Therefore, we hold that the petitioner has
not been aple tonake out a case for guashing the selection
and gppointment of ReSpondent No, 4 and for a direction to
make a fresh selectian to the post, giving preference to

sC candidates.
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4, The Original Application is held to ke
without anymerit and the same is dismissed. But in the

circumstances,there would be no order as to costs,
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