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CE ND 	AAMJ. NI STk TA'E Tk.B UiAb 
CUTTACK BEiH; CLTiTK• 

ORJGINAL APPLACATION ND . 91 OF 1998. 
Cuttack this the 6th day of April, 1999, 

CORJM 

THE HO LO ASU 	• sowTi sob, ViCE- CHAiRhAN 

RIM 

THL MQiOUBLE Nkc • G .NkASid Ai, 	BE (JLfliCIj), 

.. a 

5x.hansu Sekhar Sahoo,aged about 36 years, 
Son of Bruridaban Sahoo,resident of Sasan, 
P ur usc tt amp ur,  ,P0/P S .B arch aria, D ist . Jaj p UX. 	... 	Appi ic ant. 

By legal Practitioner ;- M/s.Amiya Kurnar Mishra & B.C.Panda, 
Advocates. 

-VERSUS- 

1. 	Union of india represented thLough its 
Gene £ al Manager So uth Lastez. n Railway, 

.Mead Office ,Garden keach,Calcutta. 

The Divisional iai1way Manager, 
S. .Railway,i<hurda Road,At/Po .Jatni, 
£iit .Khurda. 

The Senior Divisional hngineer(Co-Ord.), 
L.um The Disciplinary Authority,.1e.R1y, 
hurda Road,At/Po .Jatni,Dist .Khuida. 

The Divisional  L ng inee r (south), 
Cum &nquiry Officer, SK Railway. 
Khurda i'oad,At/?o.Jatni,Dist.Khurda. Re spo ride nts. 

By legal Practitioner S M/S.D.Ld.MiShLa,S.K.Panda, 
Standing Counsel (Railways). 
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ORDER 

MR • SOMNATH SOM, VCHAiRAi\ 

in this Original Application,s.19 of the 

ministretive Tribunals Act,1985,the applicant has prayed 

toL quashing the oraex. dated 30-8-1995 removing the applicant 

from service .Me has also prayed for a direction to the 
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Respondents to take him back to service with all Service 

and conseqtntia1 benefits. 

2. 	Facts of this case,according to the Applicant, 

are that he completed A 	in Civil Enyireering 

branch from institut ion of Er ineers India in the year 

1986 and was selected to undergo Apprentice Training as 

iead Draftsman in the office of the Chief Administrative 

Officer (Construction) ,South Eastern Railway,Visakhapatnam. 

In order dated 26-.09-1988,he was offered appointment as 

Apprentice read Draftsman .?ccordingly, he joined on 

01-11-1988.After one year, in order dated 10-05-1990 

(Annexure-2),he was appointed as Head Draftsman w.e.f. 

01-11-1988.Applicaflt worked sicerely and efficiently and 

in order dated 4-2-199 2 (Annexure-3) ,he was given adhoc 

pronotion to the post of Chief Draftsman. On 9-11-1993, 

applicant received a message of his father's illness 

and immediately, rushed to his village without taking 

çç() 	prior permission of his higher aljthorities and because 

of his lather's illness,he could not resume his duty.He 

±orwarded h is his le ave application from t irre to t ime. 
of 

Inspite of his submission1eave applications,the Sr. 

Divis.ona1 EngirEer,Co-ordination (Res.No.3) initiated 

major penalty proceeding and issued charge-sheet to the 

applicant in his letter dated 23.8.1994.He was asked to 

submit his explanation within ten days of receipt of 

charge and accordingly,the applicant filed a statement 

of defence denying the charges levelled against him. 
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Thereaftel,th€ Divisional Lngineer,South Eiastern Ely. 

Khurda koad (esponc1ent No .4) was appointed as inquiring 

Officer,who intimated the applicant,ifl his letter dated 

22-09-1994 that the enquiry would be held on 03-10-1994 

in the Office of the D..N(S),}thuLda Road.This 	letter 

was received by the applicant on 06-10-1994 after the 

date of first sitting of the enquiry was over .The first 

sitting was held in the absence of the present Applicant 

on 03-10-1994 and two witnesses were exarnined.On receipt 
rece ived 

of letter intimating him about the enquiry on 03-10-1994/ 

on 06-10-1994 by the ap.licant, he immediately filed a 

representation for fixing a next date of sitting and for 

giving him an opportunity of personal hearing.The Sr. 

Div.sioflal Enyineer,in his letter dated 04-01-1995 

forwarded a copy of the exparte enquiry report to the 

applicant asking him to file representetion,if any, within 

10(ten) days.This letter was received by the applicant on 

19-01-1995 but dw to seriousness of his fatheis health, 

he could not take any immediate step in the matter and 

could not file any representation .1espondent kb.3,iitudd 

another letter. on 21-02-1995 informing the applicant 

that before taking a final decision, a peisonal hearing 

would be given to the applicant on 01-03-1995 but due to 

some unavoidable circumstances,personal hearing was not 

held on 1-3-1995 ano the next date of personal hearing was 

ixed to 13-03-1995,vide letter dated 07-03-1995.Copies 

of these letters are at Annexures-4 series and Aneexure-5. 

cordiflg to the Applicant,being satisfied with his 

persoal hearing held on 13-395,he was 
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allowed to join his duty but again his father fell ill 

and on 18-05-1995.he rushed to his village after 

submitting a leave application to }€spcndflt io.3,who 

refused to allow Casual Leave any more .Therefore,he 

left his place of duty and sent leave applicaticn by 

post from time to time .The applicant submits that without 

considering his leave application and without any show 

cause,the punishment order dated 30-08-1995at Annexure-6 

was isu€d removing him from service. It is stated by the 

applicant that the order of punishment is in violation 

of princ-ple of natural justice.beiflg aggrieved by the 

order of reixoval,the applicant approached the concerd 

autnorities several times and prayed for recalling the 

order of removal but no action was taken. 	.on 15.-11...96, 

he made an application before the Appellate Authority but 

no action has been taken on his representaticfl.ifl view of 

this, the petitioner has come up in this (-)riginal Application 

with the pLayeLs referred to earlier. 

3. 	in this case,irspite of passage of one year, 

counter has not been filed by esponoents even though 

seven adjourflmeflts have been allowed .On 9.11 .1998,time 

was allowed till 17.12.1998 to file counter,as a last 

chance .Thereafter,the matter wasposted to 24-2-1999 for 

peremptory hearing with liberty to file counter,if any, 

in the meantime. on 24-2-99,counter was not filed and 

further time was asked for which was rejected.AccoEdiflglY, 

learned Counsels for both sides, were heard and hearing 

was closed .Learried counsels for both sides,wanted time to 

file written note of submission anO this was aijowed. 

11 
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1coLdingly,learned counsel for the petitioner and learned 

Standing Counsel appearing for the bespondents,have filed 

written note of submission with copy to each other which 

have been taken note of. 

4. We have heard Shri Amiya Kumar Mishra,learned 

Co'unsel fox: the Pet.tionex: and Shri D.N.Mjshx:a, 	learned 

Standing Counsel appearing for the i-esponcents and have 

perused the recozas. 

is 
The fixst point 	to be noted,that the impugned 

order of punishxTnt rerrving from service was issd to him 

in order dated 28-5-1995 at Annexure-6.Against this order, 

he did not file any appeal during the statutory period of 

limitation of 45 days.He has filed a representation on 

15-11-1996 at Annexure-7,which is also not an appeal against 

the order of punishment.Therfore,it must be held that 

against the order of punishrrent,he has not filed any appeal 

before the Appellate Authox:ity.On this ground elone,th.s 

application is liable to be rejected as not being nELintajflab1e. 

As regards the enquiry,the applicant has 

stated that his father was suffering from High Blood Pressure, 

L)iabeties and Eheumatism and hearing the rtssage of his 

father's illness on 9.11.1993,he rushed to his village 

without takng prior permission of his autborities.He has 

stated that he sent leave application from time to time. 

The Inquiring Officer, in his rPort has specifically 
the applicant 

entioned tnat e left office on 9.11.93 and remained absent 

till 07-12-1994 on wh.cn  uate,the .ncjuix:ing Officer submitted 

his report. The iSO. had also noted thathe did not submit 
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any leave application during this period of absence 

of more than one year.The applicant's submission that he 

submitted leave application,from time to time,can not be 

believed because he has not enclosed any copy or proof 

in sport of the above contention.The 10 has noted that 

no leave application was submitted by him during the period 

of his absence from 9.11.93 till the date when the enquiry 

was completed. This enquiry report was sent to the applicant 

an letter dated 4.1 .95 (Annexure-4) asking him to repre sent 

with regard to the enquiry report but he did not submit 

any representation on the report of the enquiry 	Officer. 

if it was a fact that he sent leave application from time 

to time, and the Inquiring Officer has irEongly taken a view 

that no leave applicat.Lon was sent,then he could have 
this 

rrntioned/in his representation after receipt of the 

enquiry report. but as a matter of fact,he dia not submit 

any representation at all.The applicant further stated that 

on getting tne charge-sheet,he had submitted a representation 

which is a false averment because a copy of the repr€sentation 

has not been annexed to this application and also the inquiring 

Qfficer,has specifically rntoned that no explanation/ 

representation was submitted by the applicant. It is also 

mentioned by the inquiring Ufficer that the chargesheet was sent 

to him in his home address as given by the applicant and 

as recorded in his service sheet but the letter came back 

LJndelivered with the postal endorsement '?idressee absent'. 

Ultimately, chargesheet was sent for second time throu•h 

hegd.Post which has been received and acknowledged by the 

applicant on 8.9.93 but not explanation was submitted by him. 
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From this recital of facts,it is crystal clear that the 

applicant did not submit any .xplanation/Lepresentetion 

to the charges. The applicant has further stated that the 

first sitting of the enquiry was held on 3.10 .94 and he 

got the notice of this enquiry on 6.10 .94 after the date 

is over. This has also been dealt by the 10 in his report. 

The .L0 has noted thateveri after getting the notice on 

6.10 .94,the applicant did not send any representation to 

the i.0. for fixing another date.It is a fact that on 

3.10.94,two witbe sse s were examined but if the applicant 

wanted,he could have applied for CLOSS examination of the 

witnesses on another date but he did not do so even after 

getting the notice of the enquiry on 6.10 .1994.Aftex the 

enquiry report was sent to him, he failed to make 

representation against the enquiry report.Peisonal hearing 

was given to him on more than one occasioh but he did not 

apear. Subsequently,he was given personal hearing on 13.4 .95. 

The £isciplinary Authority has recorded that the applicant 

is not at all interested to work in the organisation and 

accordingly the impugned order of punishment has been passed. 

£earrd counsel for the applicant has relied on a large number 

of decisions which are noted below: 

1. 	SAN LAL 	0A VMS. £)1V.i.1-QNj 
CE LLI1 ? £ALJ WAY, J1-iAN51 AN 0T 	£ - 
Aeped in AJ-h 1960 All ahabad 164. 

2 • 	iAELANATM HAY VkS. U0N OF iLIA 
}eported inA.Lk 1967 Orissa 171. 

3. 	BhJ-jjv NM V. T1TE O h.AYAW ALL 02hES_ 
k.eported in l995(1)SL 509. 
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4 • 	GOVR NLVE. NI' OF TAML NADU & A)TR VRS.  
K 	JIAM ?P PASAMY - Ror ted in 199 7(4J 

preme 642. 

5. SLU D1vis..oNAL LNSPLCWCjh (POs'i) & OTk- hS 
VR. K.K. VithRA - thPOiThL in 1997( 

6 • 	LP UI'Y LN6PICTUR GLkLRAL (TRAI INA)LJSTR 
LUkS..LTY JOk ,EAsTRN ZCk,GOVT .OF I NDJj 

AND OThs _Vh _ ShLB KUM kAY - eor ted 
in _19) .LK 133. 

it is submitted by the learned counsel for the 

Petitioner that once the 1\espondents allowed the applicant 

to join,after personal hearing on 13.3.95,the Disciplinary 

Authority could not have isst.Ed the inipLned order of 

punisrkaat.In support of his contention,1ead counsel 
the decision of 

for the petitioner has relied oniarbans Lal Arora (sLra) 

It is not necessary to record the facts of this case .In that 

case,the Hon'ble high Court of Allahabad held that,if the 

Respondent S i.e. Divisional Supdt .Ce ntral Railway, Jhansi 

claim that they could rerrove the petitioner even after 

re-instateent,it would not be open to them to rely on the 

old proceedings which had already concluded ma final order 

of unconditonal reinstatement.In the instant case, the 

applicant was rct under suspension,y joining his duty,after 

personal hearing on 13.3.95,earlier proceeding had not been 

ç 	concluded ana in conclusion of those proceedings,the impugned 

order of punishrnt has been passed.Therefox:e, harbans Lal 

Aror.a's case does not provide any support to the contention 

of the learned counsel for the applicant which is rejected. 

In Narendranath Nohanty's case (supra),Trieir 

r.ordships of the hon'ble high Court of Orissa decided that 

a declaration under Rule 2014 of the Railway Lstablishment 
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Code,declaring that a Railway serant ceases to be in 

Government service,if he continuously absents from duty 

for more than five years, in essence ,aflOunts to removal 

of the Government servant and therefore, irequirement of 

311(2) of the Constitution can not be aispensed with .In 

this case,the imugrEd order of removal from service was 

passed at the end of a departmental proceedin;  and not 

because the applicaflts continuous absent for more than 

five years. In the present case,the impur?d order was 

not issd under Rule 2014 of the Railway Estab1ishment 

Code and therefore, the view ta}n in the Narendranath 

tbhenty's case does not support to the contention of the 

learned counsel for the applicant aaAk which is rejected. 

Brthma Nanda's case (supra) is ±th.regard to the 

Punjab police Rules,1934.There it was held that opportunity 
is 

to show cause concerning wilful absence from duty/necessry 

before passing the order of discharge from service.-In the 

instant case,full opportunity was given to the petitioner 

and therefore,this case is also not relevant to the case 

of the applicant. 

In the case of Gavernment of T am il Ned u and 

Another Vr. K.ajaram Appasamy (supra) ,the Respondent, 

who was working as a Doctor was removed from service as 

he was unauthorisedly absent from duty for five year s.The 

AdminstratiVe Tribunal,TamilfladU quashed the order of 

removal from service and directed payment of 50% of the 

backwages til the cate of filing of the CA before them 

and full backwages from the date of filing of the Original 

AppliCatlOfl till the date of reinstatement. 
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The Hon'ble supreme Court admitted the SLP  only on the 

point of the order of the Tribunal directing payment 

of back wages and the order of the Tribunal to that 

extenMt was quashed. This case is also of no relevance. 

The case of subdivisional Inspector(Postal) 

and others Vrs.K.K.Pavithrafl (supra) is again another 

case of payrInt of backwages and is not relevant for the 

present purpose. 

in the case of Deputy Inspector general, 

Central Industrial Security Force Vrs.Shjb Kumar Ray(supra), 

Their Lordships' of the Hon'ble Calcutta High C0t held 

that in the facts and circumstances of the case,the 

punishiiflt of reinval from service because of unauthorised 

abselxe without leave/permission was disproportionate to the 

gravity of the charge .The £isciplinary Authority was 

directed in that case to impose some minor penalty.The 

facts of that case are quite. differeflt.The applicant was 

a L/NK in the CentLal Industrial Security force .After 
he 

completion of Refresher CourseLdid not join his duty 

and violated the order of directing him to report at 

nte 11 .ige nce branch .Me also remained absent from his duty 

w.e.f. 8.3.89.The Hon'ble High Court found in that case 

that during the relevant period,the applicant was injured 

and q6t inju onhis left foot.He was shifted to Hospital 

and was ho5pitalised.Plastering was made on his Jo6t and 

he was in the bpital. After getting relieved from 

hospita1he came back to the training centre and filed 

the unfit certificate Considering the circumstances of that 

C 



4 
e 

\97 

case,Their Lordshp's held that punishment of removal 

from service was disproportionate to the gravity of 

the charge.in the instant case,the applicant has mentioned 

in his application that his father was suffering from 

1-high Blood  Pressure,Diabeties and Rheumatism and on 

getting message about his father's illness,he left to 

his village on 9.11 .93 without even asking for any leave. 

We have already held that the applicant's contention that 

he had sent his leave application from time to time is 

without any basis. When proceeding started against him, 

he did not file any explanation to the charges.Even after 

getting the notice of the enquiry on 6.10 .94,he did not 

appear before the inquiring Offi.cer.After the encuiry 

report as sent to him, he did not file any representatiorV  

explanation against the findings of the Inquiring Officer. 

He did appear 	at the personal hearing but that too 

after he was given more than one chance .Mter the impugrd 

order of punishment was passed, he did not file any 

appeal during the statutory period of filing the appeal. 

From all todso 	it is clear that the applicant had not 

been able to make Out any Case that principle of flatutal 

justice has be€n violated in his case. 

7. 	In viEw of this, we hold that the applicant 

has not been able to male out a case for any of the reliefs 

claimed by him in this Original Application. The 0riginel 

Application is held to be without any merit and is 

rejected.But in the circumstances,therE? shall be no order as 

to costs. 

(( 
ABkt ( JL;) 


