O

CENTRAL ADMINISTRATTVE TRIBUNAL,

CIJMACK BENCH, CUTTACK.

ORTGINAL'APPLICATION NOS. 81 & 82 OF L9ag
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Q\ CENTRAL ADMINISTRATIVE TR IBUNAL,
CUTTACK BENCH,CUTTACK.

ORIGINAL APPLICATiON NOS. 81 & 82 OF 1998

Cattack, this the 12th day of May, 2000

CORAM: :
" HON'BLE SHRI SOMNATH SOM, VICE-CHATRMAN
AND
HON'BLE SHRI G.NARASTIMiIAM, MEMBER(JUDICIAL)
In OA 81/98

Pratap Kumar Sahu, son of Bishnu Charan Sahu, vill-Purana,
P.O-Ashramapatna, District-Jagatsinghpur (present address

c/o S.K.Das, advocate, Neela Kumuda, Teonjhar Colony,
Cuttack-753003

Purna Chandra Sethi

son of Bairagi Charan Sethi

village Jota, P.O-Alanahata,

District-Jagatsinghpur

(present address - C/o S.K.Das,Advocate

Neela Kumuda, Kennjhar Colony, Cuttack=-753 008
..... Applicants

Advorcates for applicants - M/s S.K.Das(1)
P.K.Samanta

singhar
. Vrs.
In Both the cases )
1. Union of India, through Director General,

Arcliacological, Survey of Tndia, Janpath,
New Delhi-11.

2. Superintending Archaeologis=,
Arcliasological Survey of TIadia, .
Bhubaneswar ZTircle, 01ld Town, Bhubaneswar-751 902.
3. Conservation Assistant, Archaeological Survey of Tndia,
Cuttack Sub-Circle, Barabati, Cuttack
..... Respondents

Advocate for respondents - ¢

ORDER

SOMNATH _SOM, VICE-CHATRMAN

These two O.As. have been heard separately.
But the two applicants ar= similarly situated and they have
filed almost ideatical O.As. The respondenis have filed
identicai‘counters in both the cas2s opposing the prayer of
the applicants and the points for decision in both the

cases are the same. Therefore, on=2 Qrder will cover bhoth
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e canot. Yacln ol Fhe  Fwo  catier are - imwmeyg
separately.

2. In OA No.81 of 1293 =zhe applicant has

‘prayed for a dircetion to the respondents to grant

temporary status to him in accordance with the scheme dated.
1.11.1993 and Office Memorandua dated 10.9.1993. His cass
is that from 18,5.1993 22 13 workiag as cas 1wl laboursr in
the esitablishment of Superintending Archaeologist,
Bhubaneswar (respondent no.?2) on  daily wage basis.
Initially he worked at Bhubaneswar Mahadev Temple,
Bhabanipuéltill 15.3.1994 and was retrenched on 25.3.1994.
Again on 7.5.1994 he worked ill 25.3.1995. His next spell
of work was 20.4.1995 to 25.3.1996. He continuously worked
for three years for more than 240 days in a year and he got
bonus in Februarz; 1996. From April to November 1996 he
worked at Bhubanaswar Mahadss Tewple and thereafter he was
asked to join the Special Repair Work at excavatad site at
of Barabati Fort whare na worked from 15.12.1996 to
26.3.1997. From 15.5.1997 his working days were reducad
from six days a week to five days a.week. dthaer casaal
labourers were allowel to work for six days in a week. The
applicanﬁ~ha§ given a tabular statemsnt showing fhat he
worked for 253‘da15 in 1993-94, 270 days in 1994-95, 282
days in 1995-95, 267 days in 1996-97 and 193 days in
1997-98. The aplicant has statéd.that e 13 eligible to he
vconferrcd with tempbrary ‘status in. accordance with the
scheme at Annexure-2 and in the context of the abdove facts
he has come ap with the prayers referred to earlier.

3. The applicant in Oa No.82 of 1998 ‘has
prayad for gcant 6? iemporarcy status to him in accocdanae

with the scheme and the O0.M. referred to earlier. His case
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i3 that ne joined as casual labourer under Superintending
Archaeologist, Bhubaneswar on 22.7.1994 at Haripur Garh
Archaeological Site. Thereafter he worked at Jdayzgiri Bive
in Jajpur District where hnis name was included in the
Muster Roll. After that he worked at Singhnath Temple near
Baideswar in Cuttack District where his name was incluaied
in the Muster Roll. Thersafier he worked a:z Jdayjirci 3ite
upto 26.3.1995 and agaia from 14.14.1996 to 18.6.1996.
Ther=after he worked at Jajpur Site in Jajpur District from
19.6.1996 to 23.6.1997.Then he went to Cuttack Office of
Archaeological Departwuent: whe:e.he worked from 1.7.1997 to
3i.12;1997. Je was transferred to Chaudwar Site under
Special Repair Project of Kedarswar Temple where he was
aéked to work for five days a week. The applican: has
stated that he worked for 192 days in different months in
1994-95, 303 days ia 1995-96, 264 days in 1996-97 and 236
jays in 1997-98. It has been statéd that some persons who
joined ralong with the applicant as casual labourers ware
givén temporary status and some of tnem were appointed in
Jroup=-N post Aas Watchman; Tn the cont2xt of the above
facts, the applicant has come up with the prayers referred
to earlier.

4. The respondents, as earlier noted, have
filedvidentical counters. Tn their counter filed in O#, No.
81 of 1998 they have opposed the prayer of the applicant by
stating that the applicant was engaged as a. ~asual labourer
as and when he was reqdired and for such work he was paid
minimum Wages as notified bythe competent authozity in the
order at Annexure-R/l. They have stated that the work done
by the applicant is differant from the work done by the
regular employees and therefore the applicant is not

entitled to the benefit of getting onemthlftleﬂ1 ofl the

at
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minimum of the pay s2ale of Sroup-D  post. They ha
furtherstated that as the applicant

was not initiall
recruited through the FEmployment Exchange he was not
entitled to be granted with temporary status. They have
statad that in the order .dated 1.11.1993 at Annexure-2 the
O0.M. dated 10.9.1993 for granting of temporary status and
regularisation of casual wofkers has b=2en circulated. These
guidelines state that while following the scheme the
existing gaidelines contained in 0.M. dated 7.6;1988 may
be followed. This O.M. dated 7.6.1988 is at Annexure-R/1.
The clarification to +this O.M. has besa issu=d in
Departmenf of Personnel & Traiaing's circcular dated
12J7.19§4, the gist of which has been printed in Swamy ' s
Compilation and has been enclosed at Annexure-R/3. The
respondents have stated that as the applicant has not heen
recruited initially on his nam2 ©o2ing sponsored from
Employment TFxchange, -he 1is not entitled to be gfanted
temporary status.

5 In the counter filed by the r@ﬂpo%ﬁents
in OA No.32 of 1998 the stand taken is the same as in the
counter in the earlier cas=2 and the prayer of the applicant
in this OA nhas been opposed on the same grounds that at the
time of initial appointment of the applicant his name was
not sponsored by the Fmployment Exchange ana as suchvhe is

not entitled to be conferred with tamporary status. It is

necessary to note however that in their counter to OA
No.82 of 1998 the respondenté have made no averment with
regard to the asssrtion of'the applicant that other casaal
labourars who joined along with the applicant were granted
temporary status and some of them havé been given permanent

post as Watchman.
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5. Tn both these petitions the applicants

have filed rejoinder and additional rejoindar. Tn hoth the

cases rejoinders and additional rejoinders filed by the

applicants are identical. In these they have reiterated

some of their averments made in the OAs, With regard to

non-sponsoring o7 ina nam2s of ‘the applicants Ffrom the
s e

Employment Exchange. Tt, has .been submitted that the
4 A SR

applications of the npetitioners were accepted by the

: departmental authorities at the time of their initial

appointment along witﬁ their Eaployneat mxohange
Registration Numbers and they were given to understand that
the departmental authorities wnll intimate the Fmplayment
Fxchange about their engajement as casual labourers. Tn the
additional rejoinders the dppllcants nave glveﬁ a list of
names ofAlarge number of other casual labourers who were
also engaged without getting their names sponsored through
the Employment Exchange. The applicants have stated taat
som2 of them hmJelalso bzen granted temporary status.

e We havze .heard Shri S.K.Das-T, the
learned counsel for the petitioners and Shri A.K.Bose, the
learned Senior Standing Counsel for the' respondents and
nave also perus=2d the records.

8. Tt has been submitted by the learned

counsel for the petitioners that the Hon'ble éupreme Court

have laid down in the cass of The Excise Superinteadant,

Malkapatnam, Krishna District, Andhra Pradesh v.

K.B.N.Visweshwara Rao an@_g@ﬁqigL_ 1995(7)Supren2 201, that

‘while f£illing up the posts , along with persons whose names

were sponsored from Employment FExchange, other candidates
7vho apply in response to a public notice should also be
considered aad tae sonsideration for appointment should not

be limited to persons sponsored by the Employment FExchange
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alone. This decision of the Hon'ble Suprem. Court has been
followed by the Hon'ble High Court of drissa in the cas=

5€ Susanta Kumar Kar v. Registrar (Judicial), Orissa High

Court, Cuttack, 83(1997) CLT 335. In view of this it has

beea uarged that the fact that the names »f the two
applicants have not been sponsored by the Fmployment
Exchange would not diseﬁtitle them from getting the benefit
of being ;onfer:éd with temporary status.

| ‘9. Before proceedinq further it has to be

noted ‘that the learned counsel for the petitioners has

relied on another decision of the Hon'ble Supreme Courl. in

the -ase of Secretary, Haryana State Flectricity Board v.

guresh and others, etc.,etc., AIR 1999 sC 1160. Thiscasz

ralates to contract Labour ‘Regulation and Abolition) Act,
1970. Facts of that case are widely different from the
present petitions and therefore this decision has no
application to the facts of thne present cases.

\ 10. From the above pleadings of the parties
it is.clear that from Annexure-2 enclosed by the applicants
to théir OAs it is clear that while the "Casual Labourers
(3rant of Temporary Status an Regularisation) Scheme .of
Government of Tndia,1993 came into force from 1.9.1993, in
the forwarding letter dated 10.9.1993 it was clearly
mentioned that the existing guidelines contained in O.m.
dated 7.6.1988 may continue to be foliowod. This O.M. has
been enclosed by tﬁe respondents at Annexure-R/1 of the
counters to both the O.As. This circular dated 7.6.1983
deals witﬁ various facilities which should be allowed to
casual labourers who are doing the same nature of work as
Group-D employees of the Department. It is laid down that

in such cases ~asual lahouar=rs 7ill. be entitled to the
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wages at the rate of one¥thirtieﬁh of the pay at the
minimum of the pay scale of Group-D employee plun D.AL. for
eight hours of work a day.” In this circalar dated 7.6.1983

ther2 is no condition that the facilities sought to be

allowed to the casual workers under this circular should be-
allowed only to such casual IAbaarers Wwho hava baen a21gaged
initially on being sponsored through Employment Exchénge.

This has been clarified in circular dated 12.7.1994 which

is. at Annexure-R/3 of the counters. In this O.M. certain

points have been clarified. Against item no.l the point

raised is whether the casual employees who Were not
initially engéged through employment excnange are entitled
=D the banefit of temporary status. In this circular dated
12.7.1994 it has been clarified “hat sincé it ig mandatory
to engage casual employees through Employment Exchange, the
appointment »f casual employees without employment exchange
is irregular and hence such casual employees cannot be
bestowea with temporary status. The first point to bz noted
in this connection is that this circular came only on
12.7.1994 and even though in this circular it has been so
mentioned, it is clear from a readiﬁg of the earlier
circular dated 7.6.1988 that this is A a2w condition which
was imposed and 1ike all executive instructions it can only
be prospective in nature unless it is either specifically
or by necessary implication givea retrospective effect. Tn
that view of the matter the circular dated 12.7.1994

must be taken to be of prospective operation aﬁd this
condition of engagjing zasual labouarers oniy after their
names are sponsored by Employment Fxchange must be taken to
have come into force from 12.7.1994. The applicaut in OA

No.81 of 1998 has been 21gaged for ithe first time as a
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casual Labourer on 18.5.1993 and the applicant in OA No.82
of 1998 ﬁas been engagea, according to his statement, for
the first time on 22.7.1994. Thas one of tne Applicants has
been .engaged prior to coming into force of this circular
dated 12.7.1994 and the other was engaged after ten days by
thch time the circular might not have reached the office
of. respondent no.2. It is also relevant to note.that the
applicants in their petitions have given details of the

number of days of their engagement in differsnt years and

"thesz2 details have not been contested by the respondents in

their counter. From these details it appears that the
applicant in OA No.81 of 1998 has worked for more than 249
days in 1993-94, 1994—95,, 1995-96 and 1996-97. The
applicant in OA No.82 of 1998 has stated that he has worked
formore than 240 days in 1995-96 and 1996-97. Tt is also to
be note dthat the respondents admittedly have engaged the
applicants as casual labourers for number of years and in a
year for number of days as mentioned ans»7e. Tn viaw of this
after passage of so many years the respondents cannot deny
the eligibility of the applicants to be granted temporary
status -on the ground of their nam=23 ant hYaviag been

sponsored through the Employment FExchange at the time of

r\4 "4

their initial engagement. Both the applicants have stated-

that at the time of their initial =ngagement they were
registe;ed in the Fmployment Exchange and they had produced
their Employment Registration Numbers and Cards at the time
of their initial =ngagjyamant. Hoa'ble Supreme Court in the
case referred to earlier have also held that the
consideration for employment under Government should not be
limited to candidat=s sponsored by the Employment Fxchange

alone. In view of tnis, we hold that the applicants are
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entitled to be considered’ for being granted temporary

status strictly ia accocdanase with the Scheme which came

into force from 1.9.1993 in spite of the fact that at the

“time of their engagement their names were not sponsored by

the Employmant Exchaage.

1l1. In view of the discuséions above these
two O.As. are disposed of with a direction to respondent
np.2 to consider granting of temporary status to the

applicants stiri:tly in terms of tne scheme at Annexure-?2 of

' the O0.A. This exercise should be compleﬁed within a period

of 90 (ninéty) days from the date of receipt of copy of
this order. |

'1.?..~ In the resualt, the Originél
Applications afe allowed in terms of thé bbservation and

direction above. No costs.
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