IN ™HE CENTRAL ADMINISTRATIVE TRIBU NAL
CU TTACK BENCH: CUTTACK,

ORIGIAAL APPLICATION ND, 536 QOF 1998,

Quttack, this the 19th day of april, 1999,

SHRI U,K.MISHRA, sose APPLICANT,
- VERSUS -

UNION OF INDIA & OHEERS, coce RESPO NDENTS.

( FOR INSTRUCTIONS )

l. whether it be referred to the reporters or not? \ﬁéa

2. wuwhether it be circulated to all the Benches of the
Central mdmldnistrative Tribunal or not?
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CE NTRAL ADMI NLSTRATIVE TRIBU NAL
CUTTACK BE NCH $CU TTACK,

ORIGIARL APPLICATION ND,636 OF 198,
Cuttack, this the 19th day of April,1999,

CORAM;
THE HO NDURABLE MR, SOMMAT™ SOM, VICE-CHAIRMAN

A ND
THE HONDURABLE MR, G, NARASIMHAM, MEMBER (JUDL, )

shri U,K,Mishra,

aAged about 54 years,

S/0.late Harish Chandra Mishra,

Resident of rRailway Quarters No.L-23/1,

Diesel colony,Bondamunda,Dist, sundargarh,

Orissa,Pin =770 002, P S Applicant,

By legal practiticner=Mr.M.Maleshwaram,Advocatei.
-Ve rsus-

Le Union of Indiia represented by @M,
S.E.,Railways, Garden Reach,
Calcutt?, west Bengal,

2. sr.Divisional Mechanical Engineer,
Diesel Locosheed, Bondamuinda,
PS.Bondamunda, Munsif/Tahasil-Panposh,
Dist. sundargarh,Orissa.

3. Divisional Mechanical Engineer,

Bondamunda,Munsif/Tahasil=panposh,
Dist,Sundargarh,Qrissa, . ees Respondents,

BY legal Practitioner:;Mr.pD, NMishra,standing
Counsel (Railways),




Lo

-

O R D E R

MR. SOM NATH SOM, VICE-CHAI RMA N:

In this Original aApplication u/s,19 of the
Administrative Tribunals act,1985, the applicant has
prayed for quashing the order dated 26th of Augus t,

1998 at Annexure-A-III in which he has been informed by

the Senior Sr,DME (Diesel),Bandamunda that he has been
released from the Office of the Diesel Locosheed,Bandomunda
and has been transferred to Senior DME(D)/wWat.applicant

has stated that he is working @s Mechanic¢ Grade-I under
Respondent No, 2,Senior DME,Diesel Shed,Bondamunda and he

is @ sincere worker and does his duty with utmost sincerdty -
and purpose,It is further stated that as per the usual
practice, the Senior DME,Bondamunda, Respordent No, 2 listens
the grievances of the staff everyday at abait 4 PM.On
18-12-1997, the staff of Responmient mo.3 wanted to send
some of their staffs to apprise the Respordent No. 3 with
their gricvances (Accordingly,applicant al ongwith some
other staffs went to the Sr.DME to putforth their grievaaes
before him/But when the applicant alongwith other staffs
entered to the Chamber of the SR.DME with his permission,
Respondent No. 2 asked them to wait and just after same
time, in an aggressive voaice, Respondent 1,2 directed the
staff,whth?xtered the Chamber to get cut immediately.
According to the applicant, thaugh the applicant alongwith
other staffs,were trying to make the Respordent No, 2

understand * .. their grievance with regard to the issue
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of the tools aml same other miscellaneaus work,

Respondent NO, 2 did not care to listen the grievances
of the applicants/staffs who entered his chamber and
Tepedtedly ‘asked them to getlbi¢,Even thoigh the staff
including the applicant felt humiliated, they came aut
and sat on the floor: of the shed amd waited for the Sr.
D,M.E., to come aut amd give them further orders but the
Respordent No,2 did not give any order to make them to
start the work and therefore, the staffs sopped the work
for the day and the subsequent day only because the
Respondent No, 2 directed them not to work until his
direction, In the meantime, Respormdent No. 2 called the
G.R, P, and went to the extent of directing the G,R.,P., to
make Lathi Charge upon the silent sitting staff, even thoagh
the agitating staffs were sitting silenly and peacefully,
according to the petitioner, the GRP denied fitg make: .
the rathicharge on the staffs,who were sitting on dharana
calmly amd peacefully withaut creating any traibke, |
position
According to the applicant, the s talement/continued for
aboit 48 hairs when Respondent No,3 and other Senior
Officers of Chakradharpur head office came anmd settled
the matter, R@spondent No,2 marked the agitating staffs
absent in the Attendance Register for the two days even
thoagh they were physically present in the shed, Respordent
No.,l1 at the instance of Respondent No.2 deducted the salary
of the other staffs though the staff who received the payment
from 18-12-1997 to 20-12-1997 had also joined hands with

the workers group to focus their grievancestt the

Respomient No,2., Thereafter, on 17-7-1998 @t:-about - g
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/| 3 a M, when the applicant was on night duty, Respondent No, 2

thraugh his staff asked the applicant to receive a letter
withaut opening the cover: of the letter and when the
applicant doubted that some conspiracy was made against
him,he requested the staff to give the letter after
opening the same ,after his duty hour 1s over.But on

18th of July,1998,morning, the letter was not given to the
applicant and the applicant came to his house after
canpletion of his duty, The reafter, the applicant fell sick
and reported to the authorities and also to the Railway
Medical Officer,Ag the applicant was remained sick fram
18- 7-93,he was not asked to receive the letter at
Annexure-A-III ihwhich he has been transferred to the
Sr.DME,/WAT Loc shed, aApplicant contimied on leave and
reported his sickness on 5-8-98 and 24-8-98,.,He also
preferred an appeal to his higher authorities for concellaem
tion of his transfer order but without any result, the
applicant apprehends that the transfer order was nothing
but a coercivemeasure applied by the Respomdents because

of the incidents which took place on 1§-12-1999 when the
shed was practically closed for 48 hours and the action
taken by the Respondents in transferring the applicant to
Vishakhapatnam is punitive in nature and can notbe&-sustfined
in the eye of law,In view Of this, he has cane up in this A

Original application with the prayers referred to earliery

2. Respondents, in their counter,have denied the

applicant's @ssertion that he was a-sin¢ere workex, They have
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pointed aut in para-2 of the counter that on three

occasions, he has been punished with minor punishment

and on one occasion with major punishment,In a disciplinary
proceeding, he has also been placed under suspension “on:
14-6-1991 which was revoked on 04-07-1991,Respondents have
stated that on 18-12-1997,at abwmt 3,45 mM, the applicant
alongwith some other staffs of Diesel Loco shed,Bondamunda
Came to the Chamber of Sr.,DME.Respordents denied that the
Respordent Nol;nq_(laiolent and in aggressive voice directed

the staff to get aut immediately from his Chamber, Respondents
hate stated that the gpplicant alongwith other staffs,
entered to the Chamber of Respondent No, 2 without prior
appointment and withait any written request and while the
SL,DME explaining them, they have left the hamberin a huff
without listening the explanation of the Respondent No, 2.
Respondents have further denied the allegation of the
applicant that Respomdent No,2 has asked them to stop the
work until further orders, Rather the applicant gathered

a large number of staff of Di sel ,oco shed aitside the
SyreDME'S O-fice and instigated them to sit in strike infront
of the tdken booth and stop work fram 4 BM on 18~12-1997,

It is further stated that the applicant led the demonstration
autside the Chamber of Respomient No, 2 and instigated the
Staff to shout slogans and apuse officers and supe rvisors,
Because of the agitation of the staff,cfficers were wrongfully
confined inside the office, They were not alloved to leave the
office till 19-12-1997. GRP was called and it was only after

the arrival of GRP, officers who hBwe been detained through

out the night could move ocuty It is further stated that the

cease work and sit in demonstration which was started fram
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4 PM of 18-12-1997 continued till 12 noon of 20=12-1997,
Ultimately Additional pivisional Railway Manager,Chakradharpur
Division came alongwith some officers to the picsel shed,
Bondamunda and tried to talk with the agitating staff with
a view t6 pursuade them to resume work,Bit the applicant
never alloved the staff to resume duty.He proveked them to
contimie in strike,It is further stated that #n the morning
of 19=-12=1597 same of the staffs were prepared to resume
work butthe applicant opposed the same,As the maintenance
work of 1laco motives were already affected bytte ww@gase
work, with the appeal made to the staff on 20-12-1997 .
(n@on) theykresumed their duties. As the staff went on
strike without giving proger notice, the period of their
absence were treated as %no work no pay'.Respondents have
further stated that the applicant had worked for abaat
six months ,after the strike was called off,under the
Respondent No,2 and after six months he has been issued
with an order of transfer from Bondamunda to Diesel Loco
shed visakhapatnam by the order of the Chief Personnel
Officer, Calcutta dated 10, 7.98 on administratiwve interest,
The sald transfer order was received at Bondanunda on
15, 7,98 and it was served on him on 18,7.98 vide order
dated 17. 7,98 but the applicant refused to accept the same,
The endorsement of his refdsal is at Annexure-r/l, It is
further stated that after refusal of the applicant to
accept the order of transfer, the spplicant reported sick
and remain on leave, There fore,he is deemed tohave been
releascd fram the Diesel Loco shed, Bordamunda. Subsequently,

the applicant Was also discharged fram the sicklist by the
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Railway Medical Officer on 20.7.980on the groumd of non-

attendance at the Hospital, After that, the applicant
wubmitted a sick certificate from a private Medical
practitioner at Bondamunda and has remained on leave
thraugh aut,0n the above ground, Respondents have stated
that the applicant's transfer has been made due to
administrative necCessity and in view of this, they have

opposed the prayer of the applicant,

3 we have heard Mr.M.Maleswaram learned cainsel for
the applicant and shri D, N.Mishra; learned standing Counsel
appearing for the Respondents and have also perused the

records,

4, The first point submité#ed by the learned caunsel

for the applican.t is that in accordance with the RrRailway
Board's letter dated 27-9-89,certain persons who are working
against sensitive posts identified by the Ministry of
Railways, are required/liable for periodical transfers and
the applicant is a fitter and his name was not in the list
of officers of the Mechanical Department,who are holding

the sensitive posts and as such, he wa@s not liable to be
transferred.We have gone through this Circular, This circular
only envisages the posts/perschsjygp@ whoo fregquently come
into the conttdct with public and/or contractors/suppliers
are required to be transferred every four years, It does

not specifically envisage that persons working other than
the sensitiwve posts should not be transferred.It is also
not the case of the applicant or Respondent that the applicant

has been working in a sensitive post,It is the case of the

Respondents that the applicant has been transferred on
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adminis trative graunds, Ag such, this circular is notat

all relevant to the facts of this case,

Learned counsel for the applicant farther”
relied on Railway Board's Circular dated 27,7,1966 printed
at Pages 141 and 142 of the Indian RA3jlway Establishment
Rules and IR8bour [Aws of K,P,Sharma (Ivth rdition) in which
it has been provided that Ordinarily a railway servant
shall be employed thraighaut his service on the railway
or railway establishment to which he is posted on first
appointment and shall have no claim as of right for transfer
to other Railway or another establishment amd only in the
exigencies of service,it shall be open to the President
to transfer the Railway servant to any other department
or Railway or railway establishment including @ project
in or out of India,This circular also deals with regard to
the request of @ RAilway servant in Gr.C amd D for transfer
fram one to any dteer Railway on grounds of special cases
of hardships;inearned counsel for the petitioner has relied
on the circular that aanpetent authority may transfer a
Railway servant fram one post to another provided #hat

except on accaint of inefficiency or misbehaviair or

. a his written requestyla. railway serva@nt shall not be

transferred substantively to or, except in the case O]ionvex:
dual charge, appointed to officiate in a post carryingé:ay than
the pay of the permanent post on which he holds a lien,or
wiuld hold a lien had his lien not been suspended,In the
present case, the applicant has been transferred fram piesel

Lok shed,Bandamunda to visakhapatnam in the same scale of

pay and his emoluments will not undergo x® any change.In
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consideration of the above,it is held that this Circular

has no relevance to the facts of the present case, The
Respondents have given a detdiled sequence of events

leading to the strike in the Diesel Loco shed, Bondamunda

and the wrongful detention of the Officers, The applicant

in his petition has also narrated the same fact from a
different angle. Going through the version of the learned
coansel for the applicant amd the ave ments made in his
petition as also with the version of the learned Standing
Caunsel appearing for the Respordents and the caunter filed
by the Respondents, it does appedr that on those relevant

days there was stoppage of work in the Diesel Loco Shed
Bandamunda affecting the work of the Loco shed.The applicant's
statement that the stoppage of work was at the instance of the
Sre D.Me.E ,Resporndent No, 2, who had asked them not to ork

is not believable in view of his own assertion that
subsequently the SreDME, Respontent No,2 came and intervened
and reques ted them to resume work.,In view of the fact as staed
by the applicant and the Respomdents in their counter,we are
satisfied that the Respondents have made out a case of transfer
of theé applicant on administrative necessity, The position

of law is well settled that the scope Of interfe rence of the
Coarts or Tribunal in transfer is limited and this can only

be made if the transfer is mala fide or in violation

of any statutory Rules, Besides the Cjircula referred

to above, 1learned counsel for the applicant has mot

shown us any rules or instructions of the Railways which have

been violated in this regarde The applicant has worked for



™

o
more than 30 years at his present place of posting,
He is in a transferr@ble job and has been transferred
within the same RailwaYS’f! In the proccess,he does not

suffer any loss of emolumen’csfi

5e In view of this, we hold that the applicant

has not been able to make cut a casefor &my of the

relie€s sought for by him in this Original Application,
The Original Application is held wo be without any

merit and is rejected but in the circumstances, there shall

be no order as to costs,

Cur—a . N GIWTVIT) (v
( Go NARASIMHAM) (soMMA TH ) / 75"
MEMBER(JUDICIAL) VICE-GHAIRY N’ll,
KNM/CM e



