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CENTRAL ADMINISTRATIVE TRIBUNAL,
CULTACK BENCH3;CUTTACK.

Qe A.NJs 610 OF 1998

Cuttack, this the 2T{L day of april, 2001

Sri Hemanta Kumar Dutta cene Applicant
vrs,
Union of India and others P Respondents

FOR INSTRUCTIONS

1. whether it be referred to the Reporters or not?\{‘_e&
2

2a Whether it be circulated to allthe Benches of the
Central Administrative Tribunal or not? NO
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CENTRAL ZDMINISTRATIVE TRIBUNAL,
CUTTACK BENCH; CUTTXCK.

D.ANJ, 610 OF 1998
Cuttack, this thecyjuLgay of april, 2001

CORAMg
HON®BLE SHRI SOMNATH S0M, VICE-CHAIRMAN
AND
HON'BLE SHRI G.NARASIMHAM , MEMBER(JUDIC IAL)

L B B )

SriHemante Kumar Dutta, aged about 35 years,

son of Sri Chintamani Dutta,

At-Amalapara, P.0/ Dist.Dhenkanal

At present Asst. Registrar, Railway Claims Tribunal,
Bhubaneswar PO Applicant

Advocates for applicant - M/s H.K.Mohanty

D.K.Tripathy
D.K.Fradhan
vrs,
1. Union Of India, represented through the Secretary,
Ministry of Railways, Central Secretariat,
2. Chief Personnel Officer, South Eastern Railways,
Garden Reach,Calcutta=43,
s Chief Personnel Officer (Projects).
East Coast Railways, Chandrasekharpur,
Bhubaneswar (Orissa).
4. Divisional Railway Manager (Personnel),
South EasternRailway, Khurda Road (Jatni),
District-Khurda

+ » « sRESPONdents

Advccates for respondents - M/s D.N . Mishra
S.K .Panda.
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SOMNATH SOM, VICE-CHAIRMAN

In this application the petitioner has prayed
for quashing the order dated 2.7.1997 at Annexure-$
rejecting his prayer for pay protection. The other prayer
is for a direction to the respondents to fix his pay as
per Establishment Serial No.23 of 1992 and to make payment
of all arrears with interest at 18%. The respondents have
filed counter opposing the prayers of the applicant. No
rejoinder has been filed. For the purpose of considering
this petition it is not necessary to go into toe many
facts of this case.

2., The admitted position is that the
applicant was directly recruited as a Grade-B Officer
in Reserve Bank of India where he worked from 4.8.1986
to 4.3.1989. He took the Civil Service Examination
in 1987 and was recruited to RaifﬁgghTraffic Service
which he joined on 6.2.1989 as probationer. On appointment
his pay was fixed in Railway Traffic Service at the entry
level of Rs.2200/- along with D.a. At the time of
leaving Reserve Bank of India he was getting basic pay of
#.3000/~ and D.,A. of Rs.1072,50. The appiicant has stated
that according to the Department of Personnel‘'s letter
dated 7.8.1989, which was circulated as Establishment
Serial No.23/92 of the Railway Board, his pay in the Reserve
Bank of India should have been protected on his appointment
in Railway Tratfic Service and even though this was done

by the departmental authorities in their letter dated 23.6,1997,

by the impugned order dated 2.7.1997 the pay protection given
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was withdrawn only after eight days. He has stated that
another officer, sShri P.K.Sahoo, who joined the Railways
along with him on the same day on 6.3.1989, has been
given the benefit of pay protection. In the context of
the above he has come up with the prayers referred to
earlier.

3. It is not necessary to record all the
averments made by the respondents as these will be referred
to at the time of considering the submissions made by
the learned counsel of both sides. It is necessary to
note at this stage that the respondents in their counter
have admitted that such pay protection was allowed to
Shri P.K.s5ahoo who joined the Railways on the same day
as the applicant. But on re-examination it was found that
pay protection was wrongly allowed to Shri P.K.Sahoo
ané order dated 2.8.1997 at Annexure-k/2 has been
issued correcting the mistake anéd directing recovery
of the amount wrongly paid to Shri Sahoe,

4. We have heard Shri H.,K.Mohanty, the learned
counsel for the petitioner and Shri D.N.Mishra, the
learned Standing Counsel (Railways) for the respondents
and have perused the record, The learned cocunsel for the
petitioner has filed written note of submissions which
has also been taken note of. In support of his contentions
the learned counsel for the petitioner has relied on the
following decisionss

(1) Pradeep v. Union of India, AIR 1984 SC 1420;

(ii) amt-¥rishnabai v. Nivrutti, AIR 1983 8C 1213;
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(1ii) U,K, Katna,v. Union of India, 1988(8) ATC 199;
(iv) N.C.Saxena (dr) v. Union of India, (1993) 23 ATC 268;
(v) I,N.Electricity Board v. R.Veerasamy & ors,
(1993) 3 scC 414; and
(vi) Union of India and othersg v, M.V, Valliapan & ors,

1999) 6 SCC 259.

We have gone through these decisions, At the time of hearing,
the learned counsel for the petitioner has filed an affidavit
stating that similar pay protection has been allowéd to
one R.K.Meena who got selected in the same Civil Service
Examination in 1987 and was appointed to Jroup-B Railway
Board Secretariat Service, Before joining the post, Shri
Meena was working in State Bank of Bikaner and Jaipur ané
on joining the Railway service in December 1989 his pay
was protected on the basis of Establishment Serial No.23/92,
The learned counsel for the petitioner has also relied on
the Rallway Board's circulars dated 21.9.,1978 and 21.5.1981
filed by him in which reference has been made to Rule 2018A(1)
of Indian Railways Establishment Manual, Vol.II. The learned
several
Standing Counsel was given/adjournments at his instance
to file a memo enclosing a copy of the above rule of Indian
Railways Establishment Manual as also with regard to the
factual submissions in respect of sri R.K.Meena. In order
dated 26.3.2001 it was noted that the learned Standing
Counsel submitted that he would file the same within a week
after serving copy on the other side and would file the
receipt. But no such memo/document or receipt of service

of such memo on the other side was filed. In view of thig,

further time could not be allowed to the respondentsg
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to file the documents and in its absence we have to gc
by the pleadings of the parties.
5. In the OA the petitioner has prayed for
benefit of pay protecticn in terms of Indian Railways
Establishment Serial No0,.23/92 (Annexure-3), In this
Establishment Serial, the circular dated 7.8.1939 of the Departnent
of personnel & Training
/ has been circulated., So basically the applicant is claiming

for pay protection in terms of the Department of
Personnel & Training's circular dated 7.8.1989. Paragraph

4 of this circular clearly states that this circular comes
into force with effect from 1.8.1989. The circular provides
that earlier pay protection was granted to candidates who
were appointed by recruitment through Union Public

Service Commission if such candidates were earlier in
Government service. No such pay protection was granted to
candidates who before joining Government service through
Union Public Service Commission were earlier working in
Public Sector Undertakings, Universities, sSemi=Government
instituticns or Autoncmous Bodies. Government have felt
that because of this decision it has not been possible

for Government to draw upon the talent that is available in
non=Government organisations, as mentioned above, In

view of this, in the circular it has been decided that

in respect of candidates working in Public Sector
Undertakings, Universities, Semi=Govermnment institutions

or autonomous bodies, who are appointed as direct recruits
on selection through a properly constituted agency including

departmental authorities making recruitment directly, their
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initial pay may be fixed at a stage in the scale of pay
attached to the post so that the pay and DA as admissible
in the Government will protect the pay plus D.A. already
being drawn by them in their parent organisations, The
point to be noted in this connection is that this circular
granting pay protection in such cases came into force with
effect from 1.8,1989 and the applicant joined the Railways
service prior to that date, i.e., on 6.3.1989, Therefore,
on the face of it, he is not entitled to the benefit of
this circular. The learned counsel for the petitioner has
submitted that the fixation of the date 1.8.1989 is arbitrary.
He has also stated that as the circular dated 7.8.1939
does not speak of date of joining, at least the Pay
protection should be available to the applicant from
1.8.1989, if not from 6.3.1989, the date of his joining
the Rallways Traffic Service. We have considered these
submissions carefully. All executive orders are prospective
in nature unless expressly or by necessary implication
they are given retrospective effect. It is no doubt true
that the circular has been lssued on 7.8.1989 and has been
given a limited retrospective effect by stating that it
'will come into force from 1.8.1989, i.e., the beginning
of the month. But there is no reason to hold that this
circular will be given retrospective effect without any
limit. That will lead to reopening of all o0ld cases where
persons had joined Government service after rendering

service in Public Sector Undertakings, Semi-Covernment

organisations, Universities and autonomous bodies,etc,

More o
over, while giving a particular benefit, it 4 N
@ S a Ways
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cpen for the Govermnment tc fix a date from which such
benefit will be given. There is no arbitrariness involved
in this. In view of this, it must be held that the
circular dated 7,.8,1989 has operation only from 1.8.1989
and the applicant having joined prior to that date cannot
have the benefit of this circular.

6. The second argument of the applicant
is that granting that the circular will have effect from
1.8.1989, the applicant should be given pay protection
from 1.8.1989 as the circular does not mention anything
about date of joining. This contention is without any
merit because the pay of the applicant has to be fixed
on his joirning the Railways Traffic Service on 6.3.1989
and once such pay has been fixed, he cannot claim under
the rules that his pay ahould again be refixed from | -°%-1°8°
by giving him the benefit of the circular. This contention J\)m
is acc&rdingly rejected,

7. The learned counsel for the petitioner
has relied on the case of Mr.R.K.Meena who also qualified
for another Railway Service in the same Ci#il Serviceg
Examination of 1987, As earlier noted, in gpite of several
opportunities, the learned Standing Counsel (Railways)
for the respondents did not file any memo indicating the
case of Mr.Meena. But in any cacse,the case of Mr.R.K.Meena
does not go to support the case of the applicant even if
it is accepted, as contended by the learned counsel for

the petitioner, that pay protection was given to Mr.Meena.

This is because according to the applicant's affidavit
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dated 9.11.2000, R.K.Meena joined Railway Service in
December 1989, i.e,, after coming into force of the
circular dated 7.8.1989. It has been submitted by the
learned counsel for the petitioner that R.K.Meena gualified
in the same Civil services Examination and joined in December 1989.
By giving him pay protecticn, while denying the same to
the applicant, the applicant has been discriminated againste.
There is no merit in this contention because law is well
settled that mere classification does not result in
discrimination, Under the law it is permitted to treat a
class of people differently if such classification has
an intelligible differentia with the object sought to be
achieved, The object sought to be achieved in the circular
dated 7.8.1989 is to draw talent available in Public
Sector Undertakings, Semi-Govermment organisations,
Universities and autonomous Bodies into Govermment service
and it is always open for the Government to give effect to
this from a particular date, i.e., 1.8.1989 and by this
no discriminatory treatment has been meted out to those
persons who have joined Govermnment service prior to 1.8.1989
~ N by treating them differently from those who have joined
;; K after 1.8.1989 even though both were similarly situated
by having worked in Public Sector Undertaings, etc,, prior
to joining Government service. In this connection, the

learned counsel for the petitioner has relied omn the
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decisions in the cases of Pradeep v. Union of Indjia,
AIR 1984 sC 1420, Smt.Krishnabai v.Nivrutti, AIR 1983

SC 1213, U.K, Katna y, ynion of India, 1988(8) arC 198,
N.C.Saxena (Dr,) v. Union of India, (1993) 23 ATC 268,
T.N.Electricity Board v. R.Veerasamy and others, (1993) 3
SCC 414, and Union of India and others v. M.V.Valliapan and
others, (1999) 6 sCC 259. In any case, the decisions

of the Hon'ble Supreme Court in R.Veerasamy's case (supra)
ané M.V.Valliappan's case (supra) do not provide any
support whatsoever to the case of the applicant, On

the contrary, in both these cases, fixing of a cut-off
date was upheld.

8. Lastly, the learned counsel for the
petitioner has relied on the circulars dated 21.9.1978 and
21.5.,1981, We have gone through these two circulars.

The circular dated 21.,5.1981 merely provides that the

circular dated 21.9.1978 is effective from that date only

and by virtue of the circular dated 21.9,1972 past cases

cannot be reopened. Therefore, the only point fcr consideration
is the circular dated 21.9.1978. This circular on the

face of it deals with case of pay protection in case of
perscns who before joining Rallways sexvice had worked

in
earlier/Government service. There is no mention in this

ngqu\ circular about the service under the Public sector
Undertakings, Semi-Govermment organisations, Universities
and Autonomous Bodies. The first sentence of the circular
dated 7.8,1989 also mentions that as per extant rules such

pay protection is available when previous service was

under Govermment, This circular only provides for the
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same and does not cover the case of the applicant. The
applicant in his OA has claimed pay protection under
Establishment Serial No.23/92 and not under this circular
dated 21.9.1978.

9. In view of our discussions above, we hold
that the applicant is not entitled to the reliefs claimed
by him in this Original Applicatior which is accordingly

rejected., No costs.

o, A
o Aesarsih,

MEMBER(JUDIC IAL) _VICE-CIW# Q00 /
~ —:A._-'—-"\
, /’ .

CAT/CB/ 27tnh April,2001/AN/PS




