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(Arising out of OA no.589 of 1998) 

'4 	
ORDER DATED 00-03-1999. 

RespondentS 4,5,6,8,17,19,22,23, 27,29 

and 30 of Original Applicatiai No, 589/98 filed 

this Miscel lane a-is 	p1icacicL fo, 64/99 challenging 

the maintainability of this Original Ipplication. 

We have heard the rival con Lenticas of 

the learned owasels for coth sicles,iricluding learned 

aenior staading CoanSel appearing for, the Departmental 

Responden ts,who, supporting the con ten::.ion of the 

private Respondents,suitted that this Original 

Application is premate. 

This original itpplication (589/98),OA 

uo. 4/98 and the disposed of Original Application 

No.221/96 center rcand the controversy in regard to 

the inter-se-seniority of officer surveyors under 

Aespccident Nos.l and 2 • Applicant 31-1agirathi 

MOhJpttra of this Original application No. 58 9/98 

alith five others preferred original =ppliCatiofl 

No.221/96 which was disposed of on 4-5-98.The 

operative parT: of the judgnent in OA No.221/96 is 

as follas: 

14. 	In this case,t.he LDCE appointees 
were not available in 1985 against the 
DPC prQtotees ecuse the examination 
was no.: held even thaigh persais were 
qualified for taking the said examination, 
terefore, in this case,the applicants must 
be shin in be'ieen 1985 DPC appointees 
according to the rter point, 

is. 	The Contention of the Fesptndents 
t h a t they can not be shown in the seniority 
list on a date prior to the date of their 
appointment as Officer surveyors is be1ie. 
by their orn averments that these LDCE 
recruis of 1987 hve en assif 	 be 	ned  their 
position amongst the DPC appointees of 
1986.if they have been given tiready one 
year's advantage, presumably because 
examination cwld not be held, there is no 
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reason why recjicment roster should not be worked ait 

in this Case and the applicants should be made to 

suffer the reby. 

	

17. 	This matter of fixing of seniority 
accoing to recruitment rcster alonith 
DPC appointees of earlier year will have 
to be done only for LDCE examinees of 16 
who were appointed in 198 7.In the subseient 
LDC examinations,this situation would not 
arise. xx xx, 

	

19. 	In the result, the ref ore, the 
original Application is allaed in part in 
terms of the directions and observations 
made abcve.The re w aild be no order as to 
ccets11. 

Applicant Bha gi rathi N d apat ra and othe rs, 

who preferred this disposed of original  Application 

are LDCE prQnoteeS in the feeder cadre for praTiobion 

to the pt of Oicer  SUrveyOrs.TwO Officer Surveyors 

not implemented in the disped of o riginal Application 

No.221/96 preferred Oricuinal Application No.438/98 

irnpleadirig applicants and the Departmental Respondents 

in OA No.221/96 as Respondents for a direction to the 

Departmental Respondents not to fix inter-seseniority 

of Respondents 2 to 8 (Applicants in OA No, 22L/96) 

and other LDCE prcmotees of the year 17 a1onith 

±en are. other DPC prcraotees of the year 198 5.In other 

words, the prayer is to the effect that direction 

of this Bench in OA No.221/96 is not binding on them 

ar. the Department should not act upon the direction 

of this BcflCh. There was prayer for interim relief in 

02½ No. 438/98.After hearing Lamed counsels fcr both 

sides,inclixiing the learned counsel forth.e present 

aoplicant in 02½ N0.589/98, and taking into consderetion 
staring Counsel (Central) 

tile submission of iearnedseniox4 : o, that pursuant to 

the direction in 02½ No.221/96 priisiona1 seniority list 

would be drawn up and circulated among all the employees 
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and that the reafte r, seniority list would be finalised 

this Berh in an elaborate order dated 2.9.98 directed 

that the seniority list so prepared will be cirailatd 

among all the empl:ees and this would be treated as 

provisional seniority list ai,,aiting objections,if any, 

fran the persons affected thereby. 

Pursuant to this order dated 2,9.93,the 

Department in order dated 12.9.98 treated the seniority 

list as provisional senioriy list and directed 

cirilatJ of the list among the concerned officers 

for objections, if any to xhl=k reach within one month 

thereafter. This order has been annexed as nnexure-2 

in OA NO. 589/.This provisional seniority list consists 

of lists of 202 officerS. OA No. 589/98 has been filed 

on 611.19B for a direction to the Departmental 

Respondents to prepare the correct seniority list in 

accordance with the judgment in OA No.221/96. 

1,1ith this backgraand,challenge 

maintainability of OA NO. 589/98 kxz 	made in this 

is oo be considered. 	rExure-2 to OA No.589/98 

is treated as provisional seniority list pursuant to 

the direction of tijS 3eflch in order dated 2.9.98 

passed in OA No. 4/98.There is no dispite in this 

regard.Annexute-2 itself reveals that objections, if 

any fran any of the officers bs been invited to 

reach within one month and thereafter, final seniority 

list will be drawn up. 

sh ri K. t. KhUngO, learned counsel for the 

ReSpdentS,in this MA contenU.s that the cause of 

action,if any, would arise only after publication of 

the final seniority list and in fact, the prayer made 

in this OA No.539/93 has heoncauplied with in the fin1 

orde passed in oz No. 221/96.Of cairet, to the prayer 
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portion of this OA, there has been a prayer for a 

direction to the Departmental Responciencs to repare 

the correct seniority list as per the judgment in 

OA No. 221/96. But the fact remains ,the list under 

Annere-2, is a provisional seniority list.If, 

the applicant shri 13hagiathiMdiapatra is having 

any grievance abft the placement in the provisional 

seniority list, he has the remedy to apprach the 

Departmental Authorities for necessary correction. 

in fact, the Depar:rnental Authorities have also 

invited objections, if any frQn the concerned officers 

for consierarion ,of Dublicarion of final seniority 

list. We are, therafore, inclined to agree with 

the canLentions of Shri Kanungo ar 	hri A,K.Bose, 

learned Senior StanJingCinsel that this OA 589/98 

is premature. 

SeCtion 20(1) of the Administrative 

Tribunal's Act,l985 is clear on this point.Sub 

SeCtion 1 lays dan that X Tribunal Shall not 

ordinarily admit an application unless it is satisfied 

hat the applicant had availed of all the remedies 

available to him under ±e relevant service rules 

as to the dedressal of grievances. In fact the 

Department had given them choice of subming 

objection,if any to the provisional seniority list 

under Annexure2,It is only after objection if any 

is made to the concerned auhority and is negatived 

by the authority, cause of action for filing an epplica.. 

tion of this nature, would arise, 

ir has been made clear by the Full Bench 

of the Central A(A rninist rative T rihunal, Hyde rabad 

the case of B.PArME$}IWAR RAO VRS THE m%7isio,, jAL 

GIrEERELECO14ilJNIcLr IONS ELU1&I AND A1GER 	re norted 
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in EUI1 Bench Judgments of CAT (1989-91),Vol.II, 

at page 250 that the e-pression 'ordinarily' in 

section 20(1) of the Act, connotes a discretionary power 

which has to be exercised in rare and exdeptional 

cases and not usually or Casually. issue invQlved in 

this OA is not a rare and exceptional CaSe.In fact, 

the Department has to deal with this issue before 

publication of the final seniority list.If preeding 

in this application is allowed to continue further, 

the Department would not be in a positithrto implement 

the interim order dated 2.9.93 in OA No.438/98, 

6. 	We have also carefully Considered the 

decision of the Hon'ble Apex Court in J.S.Parihar 

VS, Ganpat Duggar reported in AIR 1997 SC 113 cited 

at the tirre of hearing. This decision, in our view 

is no way relevant to the issue invclved in this MA. 

In that decision, in a Ccntempt case, the Apex C-'rt 

served that the seniority list prepared by the 

Government on the basis of the direction issued by 

a Cmrt,even if, not ironformity with the directions, 

can not be considered to be wilful violation of the 

directions because the parties limwe-javailed the 

portunity of judicial revieiso the scope of this 

decision is entirely differentV 

7. 	FOr the reasons discussed above, we hold 

that this OA NO. 589/98 being premature(4 is not 

maintainab1e,afld iS:ccordingly dismissed. MA 64/99 

I<NM/CM. 

is allcwed. No Costs. 

;S01tc? VICE IIAIR '3 I 

L --k 
G. NA RASI M-IAM) 

MEMF3 ER(JtJDI CL;L) 


