OA No. 58 998,

NOTES OF THE REGISTRY \ ORDERS OF THE TRIBUNAL

M, A,NO, 6% of 1999
(arising out of OA NO, 539 of 1998)

ORDER DATED 08-03-1999.

respondents 4,5,6,8,17,19,22,23,27,29
and 30 of Original Applicatim No, 589/98 filed
this Miscellanecus Application No, 64/99 challenging

the maintainability of this Original Application,

2. Wwe have heard the rival concenticns of

the learned counsels for ooth sides,including learned
senlor gtanding Counsel appearing for the Departmental
Responden ts,who, supporting the contention of the
private Respondents,submitted that thés Original

Application is prematuee,

3. This Original Application (539/98),0A

No., 438/98 and the disposed of Original Application
N o.221/96 center raund the controversy in regard to
the inter-se-seniority of officer surveyers under
rRespondent Nos,l and 2 , Applicant Bhagirathi
Mohapatra of this Original Application No, 389/98
alongwith five others preferred Original aApplication
10.221/96 which was disposed of on 4-5-98,The
operative part of the judgment in OA 1\10.221/96 is

as follawss |

] 4, In this case,the LDCE appointees
were not available in 1985 against the
DPC pranctees becmuse the examination

was not held even thoigh persons were
qualified for taking she said examinaticon,
fierefore, in this case,the applicants must
be shown in be aween 1985 DPC appointees
according to the roster point,

15. The contention of the Respondents
that they can not be shown in the seniority
list on a date prior to the date of their

} appointment as Officer surveyors is belie@.d
/\ by their orn avemments that these LDCE
recruits of 1987 have been assigned their
position amongst the DPC appolntees of
1986.If they have been given al ready one
year's advantage, presumably because
oxaminacion caild not be held,there i1s no
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reason why recruitment roster should not be worked aut
»
in this case and the applicants should be made to

suffer the reby,

17, This matter of fixing of seniority
according to recruitment rcster alongwith
DPC appointees of earlier year will have

to be done only for LDCE examinees of 1986
who were appointed in 1987,In the subsequent
LDC examinations,this situation would not
arise, xx p o

19, In the result, the refore,the

Original Application is alloved in part in

terms of the directions anc observations

made above,There waild be no order as to

costsh,

aApplicant Bhagirathi Mdchapatra and others,
who prefe rred this disposed of Original Application
are LDCE promotees in the feeder cadre for pramction
to the post of Officer Surveyors.,Two Officer Surveyors
not implemented in the disposed Of QOyiginal Application
N0, 221/96 preferred Original Application No, 438/98
impleading applicants and the Departmental Respmdents
in 0A No, 221,96 as Respondents for a direction to the
Departmental Respondents not to fix inter-se-seniority
of Respmdents 2 to 8 (applicants in QA No, 22B/96)
and other LDCE pramotees of the year 1987 al ongwith
then and other DPC pramotees of the year 1985,In cther
words, the prayer is to the effect that directim
of this Bench in 0A No0.221/96 is not binding an them
and the pepartment should not act upon the direction
of this Bench, There was prayer for interim relief in
OA NO0.438/98,After hearing lcarned counsels £ both
sides,including the learned counsel forthe present
appllcant in 0A No, 389/98, and taking into consideration

tand__ng counsel (Central)
the submission Of learned: gseniorf.s, that pursuant to

the directim in OA No.221/96 provisional seniority list

d be drawn up and circulated among all the employees

w oul

l
(
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and that thereafter,seniority list wauld be finalised

this Benth in an elaborate order dated 2,9.,98 directed
that the seniority list so prepared will be circulated
among all the emplovees and this would be treated as

provisional seniority list awaiting objectims,if any,
from the persons affected thereby,

Pursuant to this order dated 2,5.98,the
Department in order dated 12,9.98 treated the seniority
list as provisional senioricy list and directed
circulated) of the list among the concerned officers
for objections,if any to wkiwk reaCh within one month

thereafter. This order has been annexed as aAnnexure-—2

in OA No. 389/9,.This provisional seniority list consists

of lists of 202 officers. OA No. 589/98 has been filed
on 6,11,1998 for a direction to the Departmental
Respondents to prepare the correct seniority list in

accordance with the judgment in OA No,221/96.

4, with this backgraund,challenge of &> Lo The
maintainability of 0a No.589/98 hzs kEERr made in this
MA is tO be considered. anrexure-2 to OA No,589/98
is treated as provisional seniority list pursuant toO
the direction of this Bench in order dated 2,9.98
passed in OA No.438/98.There is no dispute in this
regard. Amexure=2 itself reveals that objections, if
am'; fran any of the officers has been :invited to
reach within one month and thereafter, final seniority
list will be drawn Up.
5. shri K, C.Kashengo,learned counsel for the
respal@ents, in this MA contends that the cause of
action, if any, would arise only after publication Of
the final seniority list and in fact, the prayer made
in this OA NO,539/98 has beencanplied with in the fimdl
¢

orde: passed in 0a Wo,221/96.0f coirse, ®B the prayer
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portion of this QA, there has been a prayer for a
directim to the Departmental Responcents to._;;)repare
the correct seniority list as per the judgment in
OA NO, 221/96.But the fact remains ,the list under
Annexure-2, is a provisional §eniority list,.If,
the applicant shri Bhagirathi'Mdhapatra'is having
any grievance about the placement in the provisional
seniority list, he has the remedy to approach the
Departme ntal Authorities for necessary correction,
In fact, the peparmental authorities hawve also
invited objections,if any fram the concemed officers
for consideracion ,o0f publication of final seniority
list, We are, th'er@fore, inclined to agree with
the contentions of shri Kanungo and shri A,XK.Bose,
learned Senior Standing Counsel that this QA 5389/98
is premature,

Section 20(1l) of the Administrative
T ribunal's Act,1985 is clear on this point,Sub
sectim 1 lays dawn that @ Pribunal shall noc
ordir;arily admit an application unless it is satisfied
that the applicant had availed of all the remedies
available toO him under the relevant service rules
as to the @#edressal of geievances, In fact the
Department had given them choice of submitting
dojectionpif any to the provisional seniority list
under Annexure-2,It+ is only after objection if any
is made to the comcerned authority and is negatived
by the authority, cause of action for filing an applica-
tion of this nature, would arise.s

Ic has been made clear by the Full Bench
of the Central Administrative T ribunal, Hyderabad

in the case of B, PARAMESHWARA RAQ VRS THE DIVISIONAL

PENGIN EER,T ELECOMMUNICATIONS ELURU AND ANCEEER reported
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. in pull Bench Judgments of CAT (1989-91), Vol.II,

4

\ v‘”l( at page 250 that the e¥pression 'Ordinarily® in

@q'c, or cﬁ 2:3.99

section 20(1) of the Act, connotes a discretionary paver

J a? bf Cm{w which has to be exercised in rare and exd@eptional -
m o IM XYY

both ¢ ev 'n@-LLUm

cases and not usually or Casually., Issue involved. in
this 0A is not a rare and exceptional case.In fact,
the Department has to deal with this issue before
publication of the final seniority list.If proceeding

in this application is allowed to continue further,

the pepartment would not be in a positionnto implement

h, | the interim order dated 2,9.93 in 0A No. 438/98.

6. We have also carefully considered the
decision of the Hon'ble apex Court in J,S,Parihar
‘QWM()% ;ng} ” Vs, Ganpat Duggar réported in AIR 1997 sc 113 cited
399 .

N /KSWJW’( at the time of hearing, This decision,in our view
= . is noway relevant to the issue involved in this Ma.
/-394 | In that decision, in a Contempt case, the Apex Coirt
Qserved that the seniority list prepared by the
Government on the basis of the direction issued by
a Court,even if, not inconformity with the directions,
can not be considered to be wilful wviolation of the
directions because the parties lg—;i:re\avalled the

opportunity of judicial review,so the scope of this

decision is entirely different}

Te For the reasons discussed above, we hold
that this 0A No., 589/98 being prematureq is not
maintainable,@nd isiaccordingly dismissed, MA 64/99

is alloved, No costs,

2\ 8B Ly
( G, NARASIMHAM)
'V.[CE-C.FIAIDJ 3 7 MEMBER(JUDICIAL)

KNM/CM,




