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CENTRAL ADEX‘HI STRATIVE TRIBUNAL
CUTTACK BENCH: CUTTACK

CRIGINAL APPLICATICON NO, 576 CF 1958
Cuttack this the QTthday of February/2001

COR MM
THE HON'BLE 3HRI SUOMNATH SOM, VICE-CHAIRNﬁﬁ
AND
THE HON'BLE SHRI G «NARASIMHAM, MEMBER(JUDICIAL)
e s B
1. Dambaru Dhar Jena, aged about 53 years,

Inspector of Income Tax, Office of Additional
Commissioner, Income Tax, Bhubaneswar Rande,
Bhubaneswar, Dist - Khurda

2. Gajendra Wath Mohanty., aged about 47 years,
Inspector of Income Tax, Uffice of the Assistant
Commissioner, Income Tax, Circle-I, Bhubaneswar,
Dist- Khurda
sea Applic ants
By the Advocates M/s.B.s.Tripathy-I |
J .SahOO,
HaS85.83h00
«VER SUS-
1. Unicn of Indla represented through the Chairman, '
Central Board of Direct Taxes, Worth Block, New Delhi-110001
2. Chief Commissioner(Admn.), of Income Tax, CeR.Building,
Birchandi Patel Marg, Patna-800001
3. Commissioner of Income Tax, Bhubaneswar Charge, Orissa,15,
Forest Park, Bhubaneswar-751012
’ 4+ DeP.Besra, Income Tax @fficer, At/PO:Uditnagar, Rourkela=12
5. Sahdev Behera, Tar Recovery Officer, Arunoday Market Building,
Cuttack«753012
6. ReKsDalai, Chief Auditor, Income Tax Department, 4th Floor,
‘ Central Revenue Building, Vani Vihar, Bhubaneswar-751005
7. G.C.Bhol, Income Tax Officer, At/PO/Dist-Bargarh
"8. DeK.Pradhan, Income Tax Officer, At/PO~Uditnagar, Rourkelag~12
9+ LeMeMajhi, Income Tax Ufflicer, O/0 Commissioner of Income Tax
15, Forest Park, Bhubaneswar
10. Jednanda Rao, Income Tax Ufficer, At/PO/Dist-phulbani
ils Michel Kulu, Income Tax Cfficer (CIB), Motijharan,
At/PC/Dist=-Sambalpur
12. M.K.Sethi, Income Tax Officer, Bhutapara, At/PO/Dist-Sambalpur
13. SeCeSethi, Income Tax Officer(CIB), 209, 8ahia Nagar
Bhubaneswar-751007
14e PeCeSethi, Income Tax Officer, At/PU/Dist-Rayagada
15. B.CeBhoi, Insgector of Income Tax, Income Tax Office,

AL/PU/Dist-Puri
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16. N.Oram, /0. Tax Recowery Officer, Sakhipara,
At/PO/Dist-Sambalpur

17. M.Se<Jena, Inspector of Income Tax, Office of Additional
Commissicner, Income Tax, Bhubaneswar Rahge,
Vani Vihar, Bhubaneswar-75004 '

18. Bhagirathi Behera, Inspector of Income Tax, Income Tax
Cffice, Hill Patna, At/PU-Berhampur, Dist-Ganjam

19. SeKe.Behera, 0/0. Degputy Commissimer of Incame Tax,
Sambalpur Range, Sakhi Para, At/PO/Dist-Sambalpur

20. Trinath Karjee, Inspector of Income Tax, CO/0. Assistant
Director of Income Tax, At/PU-Berhampur, Dist=-Ganjam

21. AsNR30, Income Tax Officer, At/PU-Baripada,
Dist - Mayurbhanj

22. RsGaya, Inspector of Income Tax, O0/c. Assistant
Director of Income Tax, At/PO-Berhampur, Dist-Ganjam

os e Respndents

By the advocates Mr.A.K.Bose
Sr.Standing Counsel
(Central) (Res.l t03)

M/S eBeS oT.‘C'ip athy P
J .Sahoo, SoKor"thantY
McKoRath(ReScl3a 21,&
5)
M/SQLODGS,DONMJQQ&
S.MoOhanty (Res.14 & 15)
M/s.Gopinath Padhi
(Res.4, 22, 7, 8, 16
and 19)

MR oC SNARASIMHAM, MEMBER (JUDICIAL): The twO applicants are
Ovh8e Ll
Inspectors of Incdme Tax under Bhubsheswar Range. AS per the

departmental rules, Inspectors Of Income Tax, after attaining

some eligibility and experience can appear in the departmental
test conducted as per rules, and thereafter can be promoted
to the cadre Of Income Tax Officers. Upto the year 1997 in
these departmental tests, Inspectors belonging to reserved
conmunity, viz. SC/ST c;:a%lbe declared to have pass'ed the
examination by securing lesser percentage of marks than the
c-andidates‘ belonging to other communities. The departmental

‘examination consisted of five papers, a minimum percentage of
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pass mark in each paper is 50 in respect of candidates belonging
to General CategOry and 45 in respect of SC/ST. At the same time
a general candidate shall have to secure 60% of marks in
aggrefate whereas the aggregate mark prescribed for 8C/ST is
50%. Similarly disparities of minimum percentage of mark
N

between generalyreserved community candidates is maintained

; §
L AR WU LA ~m nhiem

in /regard to exemption from appearing in papers, because, a
candidate szg;%%ing would be eligible to pas; the departmental
examination finally in not more than 10 chances.

Out of Private Respondents 4 to 22(19 in nurber)
belonging to 8C/ST, Respondent Nos. 4, 5, 6, 7, 8, 10, 11, 12,
13, 14 and 19 were already promoted to the cadre of Income Tax
Officers. The remaining 8 respondents, though declared to have
been passed in the departmental tests are yet to get two
promotions from the level of Inspector of Income Tax. |
2. According to applicants, all these private
Respondents were declared t© have beer; passed the departmental
examination even though they secured the lesser percentage of
marks prescribed in respect of general candidates. The results
of these departmental tests were declared under Annexures-3
dated 7.1.1992, 3/1 dated 4.3.1992, 3/2 dated 10.4.1994, 3/3
dated 15.2.1995, 3/4 dated 12.2.1996, 3/5 dated 18.2.1997 ana
Annexure-8 dated 20.1.1998. Out of 11 private res_pondents
getting promotion, excepting Res.4, whose promotion date is
not known, the others were promoted by Annexures-4 , dated

25.1.1993, 4/1 dated 14/15.7.1993, 4/2 daged 6e 7¢ 1994
‘ ' an

4/3 dated 16.6.1995, 4/4 dated 25.1.1996,/4/5 dated 17.4.1996.

The applicants pray for gquashing the results of

these departmental tests in respect of private respondents and
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the promotions of 11 of them. In ¢ther words, they pray
for gquashing of Annexures-3 series, 4 series and 8.
In support of their prayer, they plead that a Larger Bench
of the Apex Court in Indra Sawhney's case reported in (1992)
ATC 385, judgment Of which was delivered on 16.11.1992, held
that Article 16(4) of the Constitution does not permit
provision for reservaﬁions in the matter Of proamotion. Though
the Apex Court doserved that this rule should have only
prospective oOperation and should not effect the promotions
already made, and though such reservations madgzgégtinue in
operation for a period of five years from the date of judgment,

held that it would not be permissible to extend cOncession

and relaxation in the matter of prémotion in respect of

)
o
[o7)

reserved categories by providing lesser quélifying marks
lesser standard of evaluation. In S.Vinod Kumar's case
reported in 1996 SCC(L&S) 1480 (disposed of on 1.10.1996) the
Apex Court clarified that the directicns made by them in¢Indra
Sawheny case as to the prOte?tiOn for reservation in promotion
for five vyears general]y?é;:; the provision for lower qualifying
makrs/lesser standard Of‘evaluation, for the employees belonging
to reserved communities while consicdering their cases in the
departmental tests for promotions. .

After the pronouncement of judgment in Vinod Kumar
CasefSupra), the C & A.C. Of India had issued Circular No0.6/96
dated 4.12.1996 (Annexure-6) tO all concerned instructing that
in view of the judgment in Vinod Kumar case, it would not be
permiséible to prescribe lower qualifying marks/lesser standard
of evaluation for the members of reserved communities in the

matter of promotion and that in view of this judgment there
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would be no concession in the qualifying marks for sC/ST
in the Section Officer Grade Examination to be held in
Deceﬁber/1996. Thereafter Respondent No.l1l, viz., Chairman,
Central Board of Direct Taxes in Office Memorandum dated

A I N VL S e, L AL AR E i
224741997 had withdrawn the previous instructionilto the
extent of provicing lower qualifying marks for SC/ST
candidates in the departmental qualifying/competitive
examinations with immediate effect (Annexure~7).

In letter dated 1.5.1998 (annexure-9), Respondent
No.3, viz., Commissicner of Income Tax, Bhubaneswar Range,
intimated t© all the Heads of Offices, enclosing a copy of
Rules, l.e., Departmental Examination Rules for Income Tax
Officers, 1998 (annexure-9/1), In these rules it has been
prOvidéd that these would be applicable to the Departmental
Examination to be held in 1998 onwards and would not have
any retrospective application, ané that all the Departmental
Examinations for I1.T.0Os held upto 1997 and results declared
thereon would continue t© be governed by the rules for
Departmental Examinations for I.T.0s, issued in letter dated
18/26,.11.1923, as amended from time to time.

According to agpplicants these Rules of 1998 cannot
be legally sustained to this extent of conducting the
Departmental Examination upto 1997 and declaring the results
of SCs/STs on the basis of lesser percentage of qualifying
marks, as earlier prescribed.

Thas the applicants pray for quashing Annexures-3
series and 8 declaring the results of the Departmental
Examination in respect of private respondents on the basis

of their lesser percentage and qualifying marks as earlier
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prescribed, and also promotions of 10 private respondents,

as mentioned under Annexures-4 series and also Annexures-~9

and 9/1 revising and regulating the Departmental Examination
1998. There is alsO prayer for issue of direction to

departmental Respondents 1 to 3 to recunsider the case, of the
applicants for promotion to the post of I.T.0s with retrospective
effect with all consequential service and financial benefits.

3. The departmental respondents (Res. 1 to 3) filed a
jeint counter.,

All the Private Respondents have been duly noticed,
yet, only 5/8hri K.K.Sethi and B.CsBhoi(Res. 12 & 15 respectively
have filed separate counters. Separate letters purported to
have been sent and signed by 8/8hri R.K.Dalai, M.S.TJena, N.K.
Sethi and R.Gaya(Respondents 6, 17, 12 and 22 respectively)
have been received opposing the Originai Application. Since
these letters are without verification and signatures, as
required under Rule-12 of C.A.T.(Procedure) Rules, 1987,
contents therein have not been taken note of,

Bs. The departmental respondents in their céunter have

not denied the facts mentioned in the Original Application,
except to the effect that the applicants made a mention of
Rules of Departmental Examination for Income Tax Officers, 1991,
whereas such Rules are of the year 1994. In fact Annexure-2

of those Rules cOrrespmnd tC Annexure-kR/1 of the counter, wWhile
opposing the prayer of the applicants the general plea of the
Department 1s that provisicn of lesser qualifying marks in case
of SC/8T had been withdrawn in Office Memorandum dated 22.7.1997
pursuant to the judgment delivered by the Apex Court in Vinod

Kumar case and this circular will not have any retrospective
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effect in respect Of departmental examination conducted
prior to that. The result of 1997 Departmental Examination
was declared on 31.12.1997 and no benefit of concession to
8C/8T was given. The departmental respondents also plead

that this Original Application is barred by limitation.
~~

A-

in no way c¢incerned with the Departmental Rules of 1998. He
|

is gwerned by the Departmentsl Examination Rules of 1994,

Respondent N0,15 in his counter pleaded that he is

He passed the qualifying examination held in June/95, the
result of which was published in FebruarY/96, i.e., loOng

prior t¢ judgment in Vinod Kumar's case. Further, in Indra
Sawheny's case (SUQra) itself the Apex Court made it clear

that rulings in that case woOuld have prospective Operation

and concessions to 8C/ST community in the matter of promotion
could be éllOwed for five more years. Hence no illegality

has been cOmmitted by the departmental respondents in declaring
him pass in the Departmentzl Examination on the basis of

lesser percentage of qualifying marks, as per the earlier
rules. This apart, by 77th amendment to the Constitution of
India was further amended on 17.6.1995 by préviding a new
Article 16(4-4), enabling the Government for making provisions
for reserved communities in the matters of pramotion to any
Classes Of poOsts in the Services under the State, which
communities in the opinicn of the are not adeéuately represented
in the servicés under the State. In other words, this amendment
introduced within three years of pronouncement of judgment

in Indra Sawheny's case nullifies the rulings of the Apex

court made therein in respect of promotions of SC/ST community.

#. Respondent No,12 in his couﬁter. while supporting
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plea - of Respondent No.15,tock. the stand that aggregate

mark dbtained by him in the Departmental Examination ié
62.34%, which is much above the qualifying marks, as required
for promotion to the post of I.T.Us by the Inspectors of

other community/general community.

6. In the rejoinder, the applicants, while supporting
their case in an argumentative form placed relianCe on Article
335 of the Constitution.

7. Heard Shri B.Selripathy-I, the learned counsel for
the applicants, Shri J.B.Sahoo, learned counsel appearing for
private Respondent NoO.21 and Shrl A.K.Bose, learned Senior
Standing Counsel appearing for the departmental respondents.
AlsO perused the records.

8. Facts in general are not in dispute. The only factual
controversy is with regard to percentage of marks in aggregate
secured by private Respondent 21(A.N.Rac) in the Departmental
Examination held in June/97, result of which was published
under AnnexuUre-8 dated 21.1.1998. The entire case is based on
the interpretation of the decisions of the Apex Court in

Indra Sawheny's case and Vinod Kumar's case. while interpreting
these decisions, the import of Article 335 Of the Constitution
and 77th amendment introducing Article 16(4~A) in June/95 has
to be borne in mind. A Larger Bench of the Apex Cburt disposed
of Indra Sawheny's case on 16.11.1992. The majority judgment
while declaring Article 16(4) of the Constitution does not
contemplate or permit reservation in the mattef of promotion,
declared that reservations already made shall continue for a
period of five years from the date of that judgment(Vide Para-

829) . Again in Para-831, the majority judgment made the
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following Observations.

"We must alsO make it clear that it would not be
impermissible for the State to extend concessioneg
and relaxations to Members of reserved categories
in the matter of promotion without compromising
the efficiency Of the administration ... We
reiterate that while it may be permissible to
prescribe a reasonably lesser qualifying marks
or evaluation for the OBCs/8Cs/STs - consistent
with the efficlency of administration angd the
nature of duties attaching to the office concerned
- in the matter of Direct Recruitment, such 2
course would not be permissible in the matter of
promotions for the reasons recorded therein above®,

At this stage it is worthwhile to refer to Government

Memor andum dated 21.1.1?27(n0t part of the pleadings, but

finds mention in Para=-5 Of SeV. Case reported in(1996) SCC(L&S)
1480), This Memorandum provides that where the promotions are
made on the basis of seniority subject to fitness and where

a qualifying examination is held to determine the fitness of
the candidates for such promotioms, suitable relavation in

the qualifying standard in such examinagtion should be made

f£or SC/:T to the extent of the relaxation to be decided on

each occasion, whenever such examination was held, taking into
account all relevant factors, including the number of vacancies
reserved for the purpose of SC/ST candidates vise-a-vis general
candidates in that examination and so on. Pursuant to the said
Memorandum, the Controller & Auditor General of India has

been issuing ordérs from time to time providing lesser qualifying
marks £Or passing the qualifying examination prescribed for
promotion in the case of 8C/:T.

q. Question now cOmes up for consideration is whether

the majority judgment in Indra Sawheny's case, while saving

the departmental promotions of SC/T already made, further

//ﬁ

e

saved the concessions of prescribing lesser qualifying marks
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to SC/ST for a further period of five years when they say
reservations in promotions would continue for five more yearse.
At this stage it is worthwhile to refer to Article 335 of the
Constitution of India, which lays down as follows.

"The claims of the Members of SCs and STs shall be
considered taking into consideration consistently
with the maintenance of effieiency of administra-~
tion, in the making of gppointments to services
and posts in connection with the affairs of the
Union or of a State”.

In other words, reservation policy in favour of

5C/ST has to be based on factors which are consistent with the
maihtenance of efficiency of administration, Yn making of
appointments to services and various posts in connection with
the affairs of the Union or of a State,,aitg pelicy should not
be based on factors which results in the deficiency of the
administration. In Para 549 of the judgment in Indra Sawheny's
case, factors, which @0 not result in the inefficiency of the
administration have been dealt which read as undere.

"However, as pointed out earlier, the exclusive
quota is not the only form of reservation and
where the resort to it such as the promotions,
results in the inefficiency of the administration,
it is illegal. But that is not the end of the road
nor is a backward class employee helpless on
account of its absence. Once he gets an equal
opportunity toO show his talent by caning into the
mainstream, all he needs is the facility to achieve
equal results. The facilities can be and must be
given to him in the form of concessions, exemptions
etc. such as relaxation of age, extra attempts

for passing the examinations, extra training period
etc. along with the machinery for impartial assess-
ment as stated abwe. Such facilitles when given
are also a part of the reservation programme angd
do not £all foul of the requirement of the effici-
ency of the administration. Such facilities,
however, are imperative if, not only the equality
of opportunity but also the equality of results

is to be achieved which is the true meaning of

the right to equality".

In other words, according to afOresaid dbservation
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of the Apex Court, concession in regard to age limit, extra
attempt for passing the examination, extra training period
etc. along with the machinery for impartial assessment would
not result in the inefficiency of the administration. while
mentioning such c¢dncession theré is no mention of concession
in regard to lesser qualifying marks or evaluation for
reserved communities. On the other hand in earlier Para-g£31
of the said judgment, the Apex Court held, prescribing lesser
qualifying marks for evaluation for the UBSc/3Cs/STs in the
matter of promotion is not permissible. This dbservation of
the Apex Court read with Article 335 of the Constitutionof
Indlia would make it clear that saving promotions for reserved
communities for five more years from the date of their
judgment in Indra Sawheny‘s case would not save concession
of prescribing lesser qualifying marks or evaluation for
those communities in the matter of promotions,further. This
has been further clarified by the Apex Court in Vinod Kumar's
case disposed of on 1.10.1996,
\o - Question then arises whether 77th Constitutional
Amendment introducing a new Article 16(4) A on 17.6.1995
takes away the effect of the rulings of the Apex Court in
regard to lesser qualifying marks and lesser standard of
evaluation in respect Of reserved communities in the matter
of promotions. The amendment is as follows,

“(4-a) NWothing in this article shall prevent the

State from making any provision for reservation

in matters of promotion to any class or classes

of posts in the services under the State in

favour of the Scheduled Castes and Scheduled

Tribes which, in the opinion of the State, are

not adecuately represented in the services under
the State".

.

f//a This new amended Article read with Article 335 of
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the Constitution would mean that the State can make provisions
for reservation in the matters of promotion, which would not
hamper maintenance of efficiency of the administration. The Apex
Court, as earlier discussed, held prescribing lesser qualifying
marks or evaluation in respect of reserved communities in the
matters of promotion would tell upon the efficiency of the
administraticn. Viewed from this angle, this amended Article-i6(4A)
had not written off the ruling of the Apex Court in this regard.
Thus the instructiocn that the O«M. dated 22.7.97 will not have
retrospective operation is not legally tenable.
n- Having held that from the date of judgment in Indra
Sawheny's case, i.e. from 16.11.1992, departmental rules
providing lessér qualifying marks and evaluaticn in the matter
of promotions of reserved communities would not hold good, it
is then to be considered whether results of the departmental
tests in respect of private respondents as declared under
Annexure~3 series and Annexure-8 and further promotions under
Annexure-4 series in respect of 10 private respordents, as
mentioned therein, need to be quashed.

Annexure-3 is dated 7.1.,1992. Shri D.P.Basra (Res., 4)
Sahadev Behera (Res.S5) and R.K.0alai (Res.€) were declared to
have been passed the departmental examination held in July/91.
Since examinaticns wWwere held and results declared much prior to
the judgment in Indra Sawheny case, this Annexure-A/3 need not
be quashed. In the pleadings there is no mention when Shri DJ.P.
Basra (Respordent No.4) was promoted to the cadre of I.T.C.
Since it is not the case of the applicants that Res.4's promotion
order was issued after the judgment in Inmdra Sawheny case, it
is presumed that he Was promoted prior to the pronouncement

AP LS

of that judgment. In fact there is no, prayer for quashing of

N
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his promoticon,. ﬁowever, Res. 6, ResKeDalali and Res.5, Sahadev
Behera, whose results were declared under Annexure-3 dated
7161992, prior to pronouncement of judgment in Indra Suwheny.
case were promcted under Annexures-3A/4 dated 25.1.1993 ang
4/1 dated 14.7.1993 respectively, i.e., several months after
the pronouncement ©Of that judgment. As the discussion held
above would reveal that the Apex Court in Indra Sawheny case
did not intend further promotions of reserved cOmmunities on
the basis of lesser gqualifying marks and lesser standard of
evaluation in the departmental examinations, promotions of
these twO respondents are contrary to law, as laid d%wn by
the Apex Court. Annexures-3/1 to 3/5 and Annexure-8 relate to
declaration of the results of the departmental examination,
and these results were declared much after the pronouncement
of the judgment in Indra Sawheny case and thus, some of the
promotiocns under these declarations vide Annexures-4/1 to 4/5
are also contrary to law as laid down by the Apex Court.

2 Question then arises whether these declarations under
Annexures-3 series and Annexure-~8 and promotions made under
annexuree=-4 series can be set aside in this Original Application
filed on 2.11.1998. It is, therefore, necessary to note the
dates of declaration of these results and promotions thereon,

as undere.

51.M0. Anneyures with date Name & No., Of Rese.
1. Annexure=3/1 4.3.1993 G «CoBhoi (Res. 7)
2o MAnexure-=3/2 10.2.1994 M.Xulu - Res.11

M -K.Sethi-Res—12
SeCeSethi Res~13
P «CeSethi Res=14

3. Annexure-3/3 15.2.1995 DeKo.Praghan Res.8
4. Mnexure-3/4 12.2.1996 B+C.Bhoi, Res-15
L oM .Maj hi Res—9
N «Oram Res~-16

J’.-marld Ra‘:: 35-10
Re.Gaya, Res. 22
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5. Annexure-3/5 18.2.1997 Me.Se.Jena, Res.17
Bhagirathi Behera(Rs.i8)
SeK.Behera, (Res., 19)

6., Annexure - 8 21.1.1998 Trirath Karji (Res.z2)
AsNsRac, (Res 21)

ANNEXURES REGARDING APPOINTMENTS

1s Annexur e-4 25.1.1993 ReKelalal (Res.6)

2. Annexure-4/1 24,.7.1993 Sahalev Behera(Res.t)
: G« .Bhoi (Res.7)

3. Annexure-4/2 6.7.1994 N.K.Sethi (Res. 12)
5. .Sethi (Res. 13)

4, Annexure-4/3 16,6.,1995 DJKPRadhan (Res.8)
PLoSethi (Res. 14)

5. Annexure-4/4 23,.1.1996 M.Kulu (Res. 11)

6. Annexure-4/5 17.4.1996 Se.Anand Rao (Res.10)
L.M.Majhi (Res.S)

At this stage it is desirable to mention that
Annexure-A/8 by itself does not contain any date. But the
applicants in Para-10 of the Original Applicaticon specifically
pleaded that this result under Annexure-A/8 was published on
21.1.1998 and this has not been denied in the counter filed
by the departmental respondents. Hence, We presume Annexure-A/S
is dated 21.1.1998.

As earlier stated the Department in their cocunter take
the positive stand that this Original Application filed on
2.11.1998 is barred by limitation. Section 21 of the A.T .Act,
1985 prescribes the period of limitation only in respect of
orders for which there ig provision under the departmental
rules/ingtructions or under general law enabli-:ja party aggrieved
tc prefer appeal/representation tc the higher authority. This
is clear from the reading of Sections 20 and 21 of the AJT .Act.
Even the Constitution Bench of the Apex Court in S.S.Rathore’s
case reported in AIR 1990 SC 10(Para-22) make this point clear.

Pleadings are completely silent that any such appeal /representa-
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tion having been made. When we specifically brought these
provisions of Section 20 and 21 of the Act toc the notice of
Shri Tripathy, the learned counsel for the applicants, the
latter replied, under the relevant departmental rules/instruc-
tions, there is no such provision for prefering‘ appeal/

representation against the orders passed under Annexures-3

series, 4 series and Annexure-8. The learned Sr.Standing

Counsel for the Department alsc did not dispute this submission

of the learned coumsel for the applicants. Had there been any

such provision for filing appeal/representation against such

orders, the Department would have taken a plea with regard

to maintainability of this Application because of not availing

ulternate remedy as prescribed under Section 20 of the A.T.

Act by prefering appeal/representation. We, therefore, presume

that submission of Shri Tripathy made in this regard is correct.
It is true that there is no other provisicn under

the AT .Act, barring Section 21 providing the periocd of limitation

This does not necessarily mean that a person aggrieved can

file an application under Section 19 of the Act at hisg sweetwill

and pleasure, even. after passage of several years., In view

of Section 29 of the Indian Limitation Act and its Article 137,

together with the observation of the Apex Court in the case

of Town Municipal Council, Athani vs. Presiding Officer, Labour

Court, Hubli reportedin 1970 1 SCR 51, as quoted in Para-6

of the Apex Court decision in the case of Ajaib Singh vs.

The Sirhind Cooperative Marketing cum Processing Service
Society Ltd., reported in 1993(3) SLJ 219, the period of
limitation prescribed under Article 137 of the Indian Limitation

Act would be applicable tc such orders. It will be alsoc clear
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from the decision of the &pex Court in Jayadev Gapta vs.

16

State of Himachal Pradesh reported in 1998 SC(L&S) 1587. In
that case the appellant approached the Central Administrative
Tribunal in May, 1989, claiming difference in salary from

the year 1971. The Tribunal allowed the difference of pay

to be paid from 1988 only on the ground of one year period,

as prescribed under Section 21 of the A »Act. The Apex Court,
however, held that the Tribunal was not right in invoking
Secticn 21 of the Act for restricting the differeﬁce in
backwages by one year and tiltimately held that the appellant
was entitled to get the difference of backwages from 1986,
apparently urder Article 133 of the Indian Limitation Act,
which prescribes the period of limitation of three years

in respect of applications, for which no period of limitation
is prescribed. Hence on the basis of the limitation prescribed
under Article 137, prayers in respect of orders passed prior
to 2.11.1995 cannot be agitated inm this Original Application
filed on 2.11.1998. In other words, orders passed under
Annexures-3/1, 3/2, 3/3 and Annexures-4 tc 4/3 cannot be
interfered in this Original Application. There is no whisper
either in the Original Application or in the rejoinder in
regard to delay beyond the period of three years in respect
of orders covered in these Annexures. There is also no application
praying for condonation of delay, supported by an affidavit,
as required unider Rule-8(4) of the C.A.T .(Procedure) Rules,
1987. This being the position orders under Annexures-3/1, 3/2,
3/3 and Annexures-4 to 4/3, even théugh contrary to law, as
per our earlier discussion cannot be set aside in this Original

Application, even if the two applicants can come under the
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expression ‘person aggrieved®, under Section 19 of the AT
Act,

V. Annexure-8 dated 21.1.1988 relates to departmental
exanination held in June/97. Through this Annexure results of
Trinath Karji (Res.20) and A.N.Rac (Res,21) were declared by
taking into accoumt the less qualifying marks already availed
in previous examinations. Since this result dated 21.1.1998
has been challenged within the period of limitation anmd in

respect of examination held in June/97, much after the

pronouncement of judgment in Vinod Kumar case on 1.10.1996,

vecy

the sameneedd interference. Of course in the averment of
ANRao (Res.21) it is seen that he secured more than 61.61%
marks in aggregate, i.e., beyond the required percentage of
aggregate prescribed for general category candidates to pass
the departmental examination.

As per the Departmental Examination Rules, 1994,
(Annexures-2 and R/1) for passing the Departmental Examination
for promotion to thepost of Income Tax Officer, a candidate
can avail 10 number of chances in maximum, provided that
candidates who had already exhausted 10 chances when these
Rules came intoc force can be glven three extra chances for
the years 1994, 1995 and 1996. The Examination consists of
five subjects, one of which is Income Tax Law, consisting
cf two papers. A candidate, as per these Rules would be
declared to have successfully passed the exanination if he
secures a minimum of 50% (45% in case of SC/ST) in each of

the five subjects and 60% (55% in case of SC/ST) in aggregate.

Xerox copy of a chart imark sheet) has been annexed as Annexure-3

and the correctness of these particulars have not been denied
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by the departmental respondents in their counter. As per this
chart Shri A.N.Rao (®es.21) had appeared theDepartmental
Examination in the years 1995, 1996 and 1997. These marks would
reveal that though he secured more than 60% of marks in Income
Tax Law, Other Taxes, Book-keeping and more than 50% in the
Special Office Procedures, he secured only 75 in the Language
Test in the Examination held in June/97, which means 50% of

the marks for that subject. So far as aggregate is concerned,

he secured 62.3%. Thus it is clear that he was declared pass

on the basis of qualifying percentage of marks prescribed for
the camdidates belonging to general category and not on the
basis of lesser qualifying marks as prescribed for the reserved
communities. Hence, we do not see any legal infirmity in
declaring Shri Rao to have passed the Departmental Examination
under Annexure-8. So far as private Res.20(Trinath Karjee) is
concerned, the chart reveals that he appeared at the Examination
conducted in the years 1995, 1996 and 1997. Excepting the
Special Language Test where he secured more than 60% marks, in
other papers he had secured more than 50% and less than 60%

of marks. The average aggregate in his case comes to 57.1%. He
was declared to have passed apparently taking into consideration
the less aggregate percentage of marks of 55%, as prescribed

for the reserved communities under the Rules of 1994, As we have
already held, this result under Annexure-8 having been published
much after the pronouncement of the judgment in Vinod Kumar case,
lesser percentage of marks in aggregate than the average 60%,

as prescribed for general community could not be taken inmto
consideration in declaring this private respomient Trinath Karjee

to have passed the Departmental Examination,
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Vi There is further prayer for quashing that portion of
the Departmental Examination Rules for Income Tax Officers vide
Annexures-A/9 and A/9.1, wherein it is provided that those Rules
will not have any retrospective application, i.e., in respect of
Departmental Examinations for I.T.0s held upto 1997, In view of
the discussions held above prescribing lesser qualif ying marks
and lesser standard of evaluationm in the Departmental Examination
for promotion of reserved communities being contrary to law
after the promouncement of judgment in Indra Sawheny case in
November, 1992, and more so, after pronouncement of judgment in
Vinod Kumar®’s case in October, 1996, the portion of provision
of the Departmental Examination Rules, 1998, providing not to
have retrospective application in respect of Departmental
Examinations for I.T.0s upto 1997, so far as lesser qualifying
marks and lesser standard of evaluation in respect of SCg/STs
are concerned is contrary to law.

'y - Though not agitated at the Bar, an important point
that cannot be overlooked from consideration is whether these
two applicants come under the expression 'persons aggrieved’,
as mentioned under Section 19 of the AJ. Act to prefer this
O.A. under that Section, Applicants, Inspector of Income Tax
working under Res,3, l.e. Orissa Circle have no doubt prayed
for issue of direction to Department to consider their cases
for promotion to thepost of I.T.0s with retrospective effect
with consequential benefits. The application under Section 19
and the rejoinder are conspicuously silent as to how these two
Inspectors are aggrieved by the orders, which are sought to
be quashed. It is not their case that they had passed the

departmental examination for promotion to the cadre of ITOg
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and that promotions were given to private respomients ignoring
their cases even though they are eligible to be considered for
such promotions. There is also not a whisper in the pleading
that the applicants had even appeared in any of the departmental
tests, We have also carefully perused the results of the
departmental tests, published under Annexure-3 series from
1993 onwards containing not only the names of passing the test
but also the candidates appearing the test. We have not come
across the names of these two applicants in any of these
Annexures. Of course under Annexure-3/5, the list of the
departmental test held in July, 1996, there is mention of name
one D,Jena under Roll No,050086, a candidate belonging to
general community and not passing the test, Even this D.Jena
is assumed to be applicant No,1(Dambarudhar Jena, which of
course 18 not the case in the pleadings) it cannot be saidthat
he is in any aggrieved, because he had mot passed the test.
Simply because the applicants will have a chance to get
promotion in the long run, they cannot be treated as persons
aggrieved. The expression ‘person aggrieved' has been the
subdeét matter of interpretation by the Apex Court im the case
of Gopabandhu Biswal vs. Krushna Chandra Mohanty, reported in
1998 (3)ASLJ 102, It is profitable to quote the observation of
the Apex Court in Para-13 of the judgment as hereunder.
*13. It is difficult to include the applicants in
the review applications in the category of ’persons
-aggrieved’. The main applicant i.e. the present
appellant-Biswal had joined as party respondents
all those persons who had superseded him for selec-
tion to the Indian Police Service since they would
be persons affected in case he succeeded in his
application. The Tribunal has directed that Biswal
be considered for promotion between 1977 and 1980
and not thereafter. During this period, the two

applicants in review application No,16 of 1993 were
nowhere within the zone of consideration for promo-
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tion to I1.P«5. One of the applicants joined the
police service only in 1974 and was not eligible
for further promotion till 1982. The other appli-
cant though eligible for promotion, was on account
of his rank in the seniority list, not within the
zone of consideration at any time prior to 5.11.1980.
As a matter of fact the two applicants in review
application No.16 of 1993 were selected for promotion
to I.2.5. only in 1993 when they were included in
the select list of 1993. Therefore, they could not
have been made parties in T.A. No,1 of 1989, At
that point of time, these ‘applicants had only a
chance of promotion in future, This does not confer
an legal right on these applicants aml they cannot
be considered as parties aggrieved by the impugned
judgment, However, leniently one may construe the
term ’party aggrieved', a person mot directly
affected cannot be so considered. Ctherwise for
years to come, every person who becomes eligible
for promotion will be considered a ‘party aggrieved®
when the Tribunal interprets any Service Rules

such as in the present case. Only persons who are
directly and immediately affected by the impugned
order can be considered as ‘parties aggrieved®

under Section 22(3) (f) read with Order 47 Rule 1".

Thus it is clear by the ruling of the Apex Court
that only persons who are directly and immediately affected
by the order alleged to be impugned can be considered as
‘person aggrieved’ to be able to file an application under
Section 19 of the AL .Act, Viewed from this angle, these
twWwo applicants, by no stretch of imagination can come under
the expression 'persons aggrieved' under Section 19 of the
Al .Act. Since they are mot persons aggrieved, this application
is merely in the nature of a Public Interest Litigation;

As has been held by the Apex Court in Dr.Duryodﬁan Sahoo vs.
Jitendra Kr Mishra reported in 1998 (3) AJ.J. 365, the
Administrative Tribunals eannot entertain an applicaticn which
is in the nature of a Public Interest Litigation.

Yo s . We are aware that the applicants in their pleadings
through Annexures referred to judgment dated 15.4.1997 of

' CeA T, Chardigarh Bench in the case of Balbir Singh, the

full text of which finds mention in 1997 (2) ATC AISLJ sg4
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and judgment dated 28,1.1998 of Ce+A.T., Mumbai Bench in

L)

the case of R.K.Durole vs. Union of India, published in Swamy'
News of July/98 at Page-72. But these two decisicns do not
deal with the issue as to the maintainability in regard to
person aggrieved unmder Secticn 19 of the A.T.Act. Hence,
there is no necessity to deal with those two decisions.

L For the reasons discussed above, we are of the
view that this Original Application under Section 19 of the
AL +Act, 2t the instance of the two applicants, who are not
perscns aggrieved under that Section is not maintainable.
The Original Applicaticn is accordingly dismissed, but without

any order as to costs.

H SCM (G «.NARASIMHAM )

vxcs.crgar% ' MBEMBER (JUDICIAL)

B.K «SAHOO//




