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41   CEWIRJL AEnISTRATIVE TR1P3UN;'L 
CUTTACK P3 iNCH: CUTTAC< 

IC11NTJ,_ALPLICATION NO. 576 OF 1998 
Cuttack this the  

C OR. Z'M: 
I TE HON' BLE SHRI SMNATH SON, VICE-CHAIRirJ 

D 
THE HON*  BLE SHRI G .NiRASIMHJ4, MEMBER (JUDICIAL 

.. , 

Drnbaru Dhar jena, aged about 53 years, 
Inspector of Income Tax, Office of Additional 
Commissioner, Income Tax, Bhubaneswar Range, 
Bhubaneswar, Dist - Khurda 

Gajendra Nath MOhanty, aged about 47 years, 
Inspector of Income Tax, Office of the Assistant 
ComrTIiss1ier, Inccrne Tax, Circle-I, Bhubanesw, 
Dist- Khurde 

Applicants 
By the Advccates 	 M/s.B.S.Trip-thI 

J • Sh 00, 
H .S .SahOo 

-VERSUS-. 

1 • 	Union of India represented through the Chairrn, 
Central Board of Direct Taxes, North Bicck, New Deihi-I10001 

2. Chief Comrriissioner(Adrnfl,), of Income Tax, C.R.Buildlng, 
F3irchandi Pate1 Marg, Patna-800001 
COmmissioier of Income Tax, Bhubaneswar Charge, Orlssa,iS, 
Forest Pk, Bhubaneswar-751012 

. D.P.Eesra, Income Tax fficer, At/PO:Uditnagar, Rour1<e1-.12 

Shev Behera, Ty R.eovery Officer, Arunoday Market Building, 
Cuttack-753012 

R.K.Daiai, Chief Auditor, Inccnie Tax Department, 4th Floor, 
Central Revenue Building, Vanj Vihar, Bhubaneswar-75io05 
C.C.Bhoi, Inc. Tax officer, At/PO/Dist-Bargarh 

D.K.Pradhan, Ince Tax Officer, At/PL)ditnagar, R.ourJea12 

L,M.MaJhj, Income Tax Officer, O/o Commissioner of Income Tax 
15, FOrest Park, Bhubaneswar 

J.!nnda RaO, Income Tax Officer, At/PU/Dist-Phulhj 

'i.icne1 Ku1u, Income Tax Uff.6L(CIB), Moci3haran, 
At/PO/DiSt-.Sambalpur 

M.K.Sethj, Income Tax Officer, Bhutapara, At/PO/Dist-Sambalpur 

S.C.Sethi, Income Tax Officer(CIB), 209, Sahid Nagar 
Bhbarias;r751007 

2.C.Sethj, Income Tax Officer, At/PO/Dist-R.ayacada 

B,C.E;hoi, Insectr of Income Tax, Income Tax Office, 
At/P 0/1)1st-.P ur I 
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16, N,Qrn, U/o. Tax Recery Officer, Sakhipara, 
At/PO/Dist.-Sambalpur 

MsS.Jena, Inspector of IncCe Tax, Office of Addilional 
Ciirnissioner, Inccne Tax, Bhubaneswar, iahge, 
\Tflj Vihar, Bhubaneswar-75004 

Bhajirathi Behera, Inspector of incCiie Tax, Inc,e Tax 
0ffic, Hill Patna, At/Po-Berhaxrpur, DistGan am 

. b.K.behera, 0/a. Deputy C0mrrissier of lnc~.e Tax, 
Sant'alpur Range, akhi Para, At/O/D1st-Samba1pur 

20, Ii.inath 1<arjee.. Inspector of IncCre Tax, O/. Assistant 
Director of Inccme Tax, At/P'-Berharnpur, Dist-Ganj,m 
A.N.RaO, income Tax Officer, At/PO_t3aripada, 
Dist Nay urbhanj 

R.Gaya, Inspector of Incc*ne Tax, 0/a. Assistant 
Director of iflCCmC Tax, At/PO-E3erharnpur, Dist-Gafljrn 

0.0 	 Respcndents 
By the AdVcateS 	 Yr.A.K.Bose 

Sr.Standing Counsel 
(Central) (Res.1 t03) 

ri/s .3 .S .Tripathy, 
J .Sahoo, S.K.Moharity 
M.K.aaLh(Res.13, 21,& 

5) 

N/s .L .DaS, D.N 'Jena 
S.Mohanty(Res.14 & iS) 

M/s.Gopinath Padhi 
(Res,4, 22, 7, 8, 16 
and 19) 

0 P.. C E R 

Na.G.N.SIMHMBEajJuDIcIAL): The two appi Ic ants ar e 

Insuectors of Incce Tax under Bub 	r-i?.ae. AS per the 

departmental ru.is, Ins;.ectors of Incrne Tax, after attaining 

sie eligibility and experience can appear in the departmental 

test condtted as per rules, and thereafter can be prn0ted 

to the cadre of Income Tax Officers. Upto the year 1997 In 

these departmental tests, Inspectors belonging to reserved 

cC!imunity, V±Z. sc/ST cbw he declared to have passed the 

examination by securing lesser percentage of marks than the 

candidates belonging to other communities. The departn.ental 

examinatIon consisted of five papers, 3 minimum percentage of 



pass mark in each paper is 50 in respect of candidates belonging 

to General Category and 45 in respect of SC/ST. At the sre time 

a general candidate shall have to secure 60% of marks in 

aggregate whereas the aggregate mark prescribed for SC/ST is 

50%. Similarly disparities of minimum percentage of mark 

bet.'teen general )  reserved community candidates is rflaintaind 

in regard to exemption from appearing in papers, because, a 

candidate 	pl-yiig WOUld be eligible to pass the 

examination finally in not more than 10 chances. 

Out of Private Respondents 4 to 22(19 in number) 

belonging to SC/ST, Respondent Nos. 4, 5, 6, 7, 8, 10, 11, 12, 

13. 14 and 19 were airead pr.noted to the cadre of Income T, 

Officers. The remaining 8 respondents, though declared to have 

been passed in the departmental tests are yet to get two  

prom ot ± on s f r om the 1ev e 1 of Inspect or of Inc cxn e T a. 

2. 	 According to applicants, all these private 

Respondents were declared to have been passd the departmental 

examination even though they secured the lesser percentage of 

marks prescribed in respect of general candidates. The results 

of these departmental tests were declared under .Znnexures_3 

dated 7.1.1992. 3/1 dated 4.3.1992, 3/2 dated 10.4.1994, 3/3 

dated 15.2,1995, 3/4 dated 122.1996, 3/5 dated 18.2.1997 and 

1nnexure-8 dated 20.1.1998. Out of 11 private respondents 

getting promotion, excepting Res,4, whose promotion date is 

not known, the others were promoted by Annexures-4 , dated 

25.1.1993, 4/1 dated 14/15.7.1993, 4/2 dated 6. 7. 1994 
an d 

4/3 dated 16.6.1995, 4/4 dated 5.1.1996,L4/5  dated 17,4.1996. 

The applicants pray for cuashing the results of 

these departmental tests in respect of private respondents and 



the prcnotions of 11 of them, In other words, they pray 

for quashing of /innexures-3 series, 	4 series and 8. 

In support of their prayer, they plead that a Larger Bench 

of,  the Apex Court in Indra Sawhney' s case repted in (1992) 

ATC 385, judgment of which was del±vered cc 16.11.1992, held 

that ticle 16(4) of the Constitution does not permit 

provision for reservations in the matter of prcriotion. Though 

the Apex Court observed that this rule should have only 

prospective operation and should not affect the prcrnotions 
would 

already made, and though such reservaion madeLcontinue in 

operation for a period of five years from the date of judgment, 

held that it would not be permissible to extend concession 

and relaxation in the matter of Protion in respect of 

reserved categories by providing lesser qualifying marks and 

lesser standard of evaluation. In S.Vinod Fumar's case 

reported in 1996 SCC(L&S) 1480(disposed of on 1.10.1996) the 

Apex Court clarified that the directions made by them in Indra 

Sawheny case as to the protection for reservation in pr'otion 

for five years gcrieral)y save the provision for lower qualifying 

makrs/lesser standard of evaluation for the employees belonging 

to reserved Communities while ccsideriflg their cases in the 

departmental tests for promotions. 

Aftec the pronouncement of judgment in Vinod Kurnar 

CasebSupra), the C & A.O. of India had issued Circular 1,"o.6/96 

dated 4.12.1996 (nnexure-6) to all concerned instructing that 

in view of the judgment in Vinod Kumar case, it would not be 

permissible to prescribe lower qualifying marks/lesser standard 

of evaluation for the members of reserved communities in the 

matter of promotion and that in view of this judgment there 



would be flQ ccncession in the qualifying marks for SC/ST 

in the Secticn Officer Grade Examination to be held in 

Decerpher/1996. Thereafter Respdent NO.1, viz., Chairmj), 

Central Board of Direct Taxes in Office 4emOrandurt dated 

22.7.1997 had withdrawn the prious instructionsto th0 

extent of providing lower qualifying marks for SC/ST 

candidates in the deprtmentai qualifying/competitive 

examinations with immediate effect (Anriexure-7). 

In letter dated 1.5.1998 (?nexure-9), Respondent 

No,3, viz., CciTrissioner of Income Tax, Bhuaneswar 

intimated to all the Heads of Offices, enclosing a copy of 

Rules, i.e., Departmental Examination Rules for Inccne Tax 

Officers, 1998(JnexUre-9/1), In these rules it has been 

prided that these would be applic1e to the Departmental 

Examination to be held in 1998 Onwards and would not have 

any r etr Osp cc t iv e appi Ic at ion, arid that all the Departmental 

Examinations for I.T.Os held upto 1997 and results declared 

thereon would ctinue to be g7erned by the rules for 

Departmental Examinations for I.T.Os, issued in letter dated 

18/2 6.11.1993, as amended from time to time. 

According to applicants these Rules of 1998 cannot 

be legally sustained to thift extent of conducting the 

Departmental Examination upto 1997 and declaring the results 

of SCs/STs on the basis of lesser percentage of qualifying 

marks, as earlier prescribed. 

Thus the applicants pray for quashing nexUres-3 

series and 8 declaring the results of the Departmental 

Examination in respect of private respondents on the basis 

of their lesser percentage and qualifying marks as earlier 
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prescribed, and also promotions of 10 pr±vate respondents, 

as mentioned under Armexures-4 series -and also ?1nnexures-9 

and 9/1  revising and regul ating the Departmental Examination 

1998. There is also prayer  for issue of direction to 

departmental Respcdents 1 to 3 to reconsir the Case, of the 

applicants for promotion to the post of I.T.Os with retrospective 

effect with all consequential service and financial benefits. 

The departmental respondents (Res. 1 to 3) filed a 

joint counter. 

All the Private Respondents have been duly nOticed, 

yet, only 2/5-hri K.K.Sethi and 13.Cohoj(Res. 12 & 15 respectively 

have filed separate cotmters. Separate letters purported to 

have been sent and signed by S/Shri R.K.Dalai, M.S.Jena, N.K. 

Sethi and R.Gaya(Respondents 6, 17, 12 and 22 respectively) 

have been received opposing the Oriqinal Application. Since 

these letters are without verification and signatures, as 

required under Rule-12 of C.A..(Produre) Rules, 1987, 

contents therein have not been t &cen note of. 

14- 	The departmental respondents in their counter have 

not denied the facts mentioned in the Original Application, 

except to thc effect that the applicants made a mention of 

Rules of Departmental Exajrination for Incce Tax Of fiC0rs, 19I 

whereas such Rules are of the year 1994. In fact 2nnexurc-2 

of those Rules correspond to Annexure-R/1 of the counter. 1hile 

opposing the prayer of the applicants the general plea of the 

Department IS that prision of lesser qualifying marks in case 

of SC/ST had been withdrawn in Office MemOrandn dated 22.7.1997 

pursuant to the judgment delIvered by the Apex COurt in Vinod 

. 	Kurrar Case and this circular will not have any retrospective 
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effect in respect of departmental examination conducted 

prior to that. The result of 1997 Departrrerital Exination 

was declared on 31.12.1997 and no benefit of concession to 

SC/ST was given. The departmental respondents also plead 

that this Original Application is barred by limitation. 

Respondent No.15 in his counter pleaded that he is 

in no way cncerned with the Departmental Rules of 1998. He 

is gLerned by the Departmental Exnination Rules of 1994. 

He passed the qualifying examination held in June/95, the 

result of which was published in Fruary/96, i.e., long 

prior to judgment in VinOd Kurnar's case. Further, in Indr 

Sawheny's case (Supra) itself the Apex Court made it clear 

that rulings in that case would have prospective operation 

and concessions to SC/ST community in the matter of promotion 

could be allowed for five more years. Hence no illegality 

has been committed by the departmental respondents in declaring 

him pass in the Departmental Examrination on the basis of 

lesser percentage of qualifying marks, as per the earlier 

rules. This apart, by 77th amendment to the Constitution of 

India was further amended on 17.6.1995 by prciding a new 

Article 16(4-A), enabling the Government for making provIsions 

for reserved communities in the matters of promotion to any 

Classes of posts in the Services under the State, 'which 

corirr'unithsin the opinion of the are not adequately represented 

in the services Under the State. In ot;her words, this amendment 

introduced within three years of pronouncement of judgment 

in Indra Sawhcny t s case nullifies the rulings of the Apex 

Court made therein in respect of promotions of SC/ST community. 

Respondent No.12 in his counter, while suporting 



plea of Respondent No.15,topk. the stand that aggregate 

marJ' cbtained by him in the Departmental Examination is 

62.34%, which is much abuve the qualify!ng marks, as required 

for promotion to the post of i.T.Os by the Inspectors of 

other community/general community.  

6, 	in the rejoinder, the applicants, while suoporting 

their case in an argumentative form placed reliance on Article 

335 of the Constitution, 

Heard Shri. B.S.Tripathy.-I, the learned counsel for 

the applicants, Shri J.B Sahoo, learned counsel appearinq for 

private Respondent No.21 and Shri A.K.BQs, learned Senior 

Standing Counsel appearing for the departmental respondents. 

Also perused the records. 

Facts in general are not n dispute. The only factual 

controversy is with regard to percentage of marks in aggregate 

Secured by private Respondent 21(A.N.Rao) in the Departmental 

Exanination held in June/97, result of which was plished 

under nnexUre8 dated 21.1.1998. "Phe entire case is based on 

the interpretation of the decisions of the Apex Court in 

indra Sawhny s case and Vinod Kumar s case. while interpreting 

these decisions, the import of Article 335 of the Constitution 

and 77th zven&rent introducing Zticle 16(4-A) in June/95 has 

to be borne in mind. A Larger Benchof th pex Court di5pO.ed 

of indra Sawheny's case on 16.11.1992. ihe majority judgment 

while declaring Article 16(4) of the Constitution does not 

contemplate or permit reservation in the matter of promotion:  

declared that reservations already made shall continue for 

period of five years frii the date of that judgnientVide iooT:-

829). Again in Para-831, the majority judgment made the 
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following observations. 

4 	

4~ 

e must also make it clear that it would not be 
irnpermissible for the State to extend COflCSSjOfl5 
and relaxations to Mernbers of reserved categories 
in the matter of prom'tion without cnpromising 
the eEtic1enc' of the administration ... we 
reiterate that while it may be permissible to 
prescribe a reasonably lesser qualifying marks 
or evaluation for the QiC/SC/ST 	consistent 
with the efficiency of administration and the 
nature of duties attaching to the office concerned 
- in the matter of Direct Recruitment, such a 
course wOuld not be permissblc in the matter of 
prxnotions for the reasons recorded therein ahre". 

At this sta'e it is worthwhile to refer to Gerflment 

Memorandum dated 21.1.197(not part of the pleadings but 

finds mention in Para-5 of S.V. Case repted in(1996)SCC(L&S) 

1480),This Memorandum provides that where the promotions are 

made on the basis of seniority subject to fitness and where 

a qualifying examination is held to determine the fitness of 

the candidates for such promotions, suitable relaxation in 

the qualifying standard in such examination should be made 

for SC/T to the extent of the relaxation to be decided on 

each casiOn, whenever such examination was held, taking into 

account all relevant factors, including the number of vacancies 

reserved for the purpose of SC/sr candidates vis-a-vis general 

candidates in that examination and so on. Pursuant to the said 

Memorandum, the Controller & Auditor General of India has 

been issuing orders from time to time providing lesser qua1ifyng 

marks for passing tile qualifying examination prescribed for 

prcrriotion in the case of SC/ST. 

Cuestion now cnes up for consideration is whether 

the majority judgment in Indra Sauheny's case, while.saving 

the departmental prcrnotions of sc/sr already made, further 

saved the concessi1s of prescribing lesser qualifying marks 



to SC/ST for a further period of five years when they say 

reservations in prtions would continue for five more years. 

At this Stage it is worthwhile to refer to article 335 of the 

Constitution of India, which lays clown as follows. 

*IThc claims of the Merrers of SCs and STs shall be 
considered taking into consideration consistently 
with the maintenance of effieiency of aclministra-
tion, in the making of appointments to services 
and posts in connection with the affairs of the 
Union or of a State". 

In other words, reservation policy in favour of 

iC/ST has to be based on factors which are consistent with the 

maifitenance of efficiency of administration, .n making of 

appointments to services and various posts in connection with 

the af airs of the Union or of a State, a policy Should not 

be based on factors which resuit in the deficiency of the 

administration, in Para 549 of the judgment in Indra Sawheny's 

case, factors, which do not result in the inefficiency of the 

administration have been dealt which read as under. 

"However, as pointed Out earlier, the e,lusive 
quota is not the Only form of reservation and 
where the resort to it such as the promotions, 
results in the inefficiency of the administration, 
it is illegal. But that is not the end of the road 
nor is a backward class employee helpless on 
account of its absence. Once he gets an equal 
opportunity to show his talent by ccing into the 
mainstream, all he needs is the facility to achieve 
equal results. The facilities can be and must be 
given to him in the form of concessions, exemptions 
etc. such as relaxation of age, extra attempts 
for passing the examinations, extra training period 
etc. along with the machinery for impartial assess-
ment as Stated above. Such facilities when given 
are also a part of the reservation programme and 
do not fail foul of the requirement of the effici-
ency of the administration. Such facilities, 
however, are imperative if, not only the equality 
of opportunity but also the equality of results 
is to be achieved which is the true meaning of 
the right to equality". 

in Other words, according to aforesaid Cbservation  
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of the Apex Court, concession in regard to age limit, extra 

attempt for passing the examination, extra training period 

etc. along with the machinery for impartial assessment would 

not result in the inefficiency of the administration. While 

mentioning such concession there is no mention of concession 

in regard to lesser qualifying marks or evaluation for 

reserved communities. On the other hand in earlier Para-831 

of the said judgment, the Apex Court held, prescribing lesser 

qualifying marks for evaluation for the OBSc/SCs/STs in the 

matter of promotion is not permissible. This observation of 

the Apex Court read with Article 335 of the COnStitutionof 

India would make it clear that saving prnotions for reserved 

communities for five more years from the date of their 

judgment in Indra Sawheny's case would not save concession 

of prescribing lesser qualifying marks or evaluation for 

those communities in the matter of promotions,further. This 

has been further clarified by the Apex Court in Vinod Kumar's 

case disposed of on 1.10.1996. 

Question then arises whether 77th Constitutional 

mendment introducing a  new Article 16(4) A on 17.6.1995 

takes away the effect of the rulings of the Apex Court in 

regard to lesser qualifying marks and lesser standard of 

evaluation in respect of reserved communities in the matter 

of prom 01 ions • The amen drr ent is as f oil ows. 

"(4-A) Nothing in this article shall prevent the 
State from raking any orwision for reserv1on 
in rnatLers of prnotion to any class or classes 
of posts in the services under the State in 
favour of the Scheduled Castes and Scheduled 
Tribes which1  in the opinion of the State, are 
not adecately represented in the services Under 
the State". 

This new amended Article read with Article 335 of 
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the Constitution would mean that the State can make provisions 

for rervation in the matters of promotion, which would not 

hamper maintenance of efficiency of the administration. The Apex 

Court, as earlier discussed, held prescribing lesser qualifying 

marks or evaluation in respect of reserved communities in the 

matters of promotion would tell upon the efficiency of the 

administration. Viewed from this angle, this amended Article-16(4A) 

had not written off the ruling of the Apex Court in this regard. 

Thus the instruction that the O.M. dated 22.7,97 will not have 

retrospective operation is not legally tenable. 

Having held that from the date of judgment in Indra 

Sawhenys case, i.e. from 16.11.1992, departmental rules 

providing lesser qualifying marks and evaluation in the matter 

of promotions of reserved communities would not hold good, it 

is then to be considered whether results of the departmental 

tests in respect of private respondents as declared under 

Anriexure..3 series and Annexure.8 and further promotions under 

Annexure.4 series in respect of 10 private respondents, as 

mentioned therein, need to be quashed. 

Arinexure.3 is dated 7.1.1992. Shrj D.P.Easra (Res. 4) 

SJiadev Behera (Res,S)  and R.K.Dajaj (Res.6) were declared to 

have been passed the departmental examination held in July/91. 

Since examinations were held and results declared much prior to 

the judgment in Indra Sawheny case, this Annexure-A/3 need not 

be quashed. In the pleadings there is no mention when Shri D.P. 

Basra (Respondent No.4) was promoted to the cadre of I.T.O. 

Since it is not the case of the applicants that Res.4's promotion 

order was issued after the judgment in Indra Sawheny case, it 

is presumed that he was promoted prior to the pronouncement 
- 

of that judgment. In fact there is no t  prayer for quashing of 
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his priotion. However, Res. 6, R.K.Dalai and Res.5, Sahac9ev 

Behera, whose results were declared under Annexure-3 dated 

7.1.1992, priOr to pronouncement of judgment in Indra Swheny 

case were pr3nOted under Annexures-?V4 dated 25.1.1993 and 

4/1  dated 14.7.1993 respectively, i.e., several months after 

the pronouncement of that Judgment. As the discussion held 

abe would reveal that the Apex Court in Indra Saiheny case 

did not intend further prcnotions of reserved cmunities on 

the basis of lesser qualifying marks and lesser Standard of 

evaluation in the departmental exinations, priotions of 

these two respondents are contrry to law, as laid down by 

the Apex Court. AnflexUreS.3/1 to 3/5 and nexure-8 relate to 

declaration Of the results of the departmental examination, 

and these results were declared much after the pronouncement 

of the judgment in Indra Sawheriy case and thus, se of the 

prcnotions under these declarations vide Annexures-4/1 to 4/5 

are also c on tr ary to 1 aw as 1 aid d own by the Apex Court. 

2uestion then arises whether these declarations under 

nnexures-3 series and Annexure-8 and promotions made under 

Annexuree-4 series can be set aside in this Original Application 

filed on 2.11.1998. It is, therefore, necessary to note the 

dates of declaration of these results and prnotions thereon 

as under. 

Si • N 0. 

Annexure.-3/1 4.3.1993 

Annexure-3/2 10.2.1994 

Name & No. of Res. 

G.C.Ehoj (Res. 7) 

M.Kulu - Res.11 
M .K.Sethi....Res-12 
S.C.Sethj Res-13 
P.C.Sethj Res-14 

D.K.Padhafl Res.8 
B.C.Bhoj, Res-iS 
L.M.Majhi Res-9 
N.Oram Res-16 
J.Ariand Rao, rLs.i0 
R.Gaya, Res. 22 

Annexure-3/3 15.2.1995 

Annexure-3/4 12.2.1996 
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Anriexure..3/5 	18.2.1997 	M,S.Jena, Res,17 
Bhagirathi Bera(Rs,18) 
S.1.2ehera, (Res,  19) 

Annexura - 8 	21.1.1998 Trinath Karji (Res,20) 
A.N.Rao, (Res 21) 

ANNEXURES REG/RDING APPOINTMEIWS 

 Annexure...4 25.11993 R.I<.)alaj 	(Res,6) 
 Arinexure..4/1 24.7.1993 Sab1ev Bphera(Res,) 

G.C.hoj 	(Res.7) 
 Annexure-4/2 6.7.1994 N.K,Sethj 	(Res. 12) 

S.C,Sethj 	(Res, 13) 

 Annexure4/3 16.6.1995 D.K.PRa,ihan (Res8) 
P.C.Sethj (Res. 14) 

 Annexure..4/4 23.1.1996 M.Kul 	(Res, 	ii) 
6. Annexure.4/5 17.4.1996 S.Anand Rao (Res,10) 

L.M.Majhi 	(Res.9) 

At this stage it is desirable to mention that 

Anncxure-A/8 by itself does not contain any date. But the 

applicants in Para- 10 of the Original Application specifically 

pleaded that this result under Annexure-A/8 was published on 

2 1,1.1998 and this has not been denied in the counter filed 

by the departmental respondents. Hence, we presune Annexure..A/8 

is dated 21.1.1998. 

As earlier stated the Dartmerit in their counter take 

the positive stand that this Original Application filed on 

2.11.1998 is barred by limitatiOrke Section 21 of the A.T.Act, 

1985 prescribes the period of limitation only in respect of 

orders for which there is provision under the departmental 

rules/instructions or under general law enablja party aggrieved 

to prefer appeal/rresitation to the higher authority. This 

is clear from the reading of Sections 20 and 21 of the A.TAt. 

Even the Constitution Bench of the Apex Court in S.S.Rathore's 

case reported in AIR  1990  SC  10(Para-22) make this point clear. 

Pleadings are completely silent that any such appeal/representa 
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tion having been made. When we specifically brought these 

provisions of Section 20 and 21 of the Act to the notice of 

Shri Tripathy, the learned counsel for the applicants, the 

latter replied, under the relevant departmental rules/instruc-

tions, there is no such provision for preferinçj appeal/ 

representation against the orders passed under Annexures-3 

series, 4 series and Annexure-8. The learned Sr.Standing 

Counsel for the Departniect also did not dispute this sukxnission 

of the learned counsel for the applicants. Had there been any 

such provision for filing appeal/representation against such 

orders, the Department would have taken a plea with regard 

to maintainability of this Application because of not availing 

ulternate remedy as prescribed under Section 20 of the A.T. 

Act by preferincj appeal/r epresentat ion. We, therefore, prestne 

that subnission of Shri Tripathy made in this regard is correct. 

It is true that there is no other provision under 

the A.T.Act, barring Section 21 providing the period of limitatioi 

This does not necessarily mean that a person aggrieved can 

file an application under Section 19  of the 'Act at his sweetwiul 

and pleasure, even after passage of several years. In view 

of Section 29 of the Indian Limitation Act and its Article 137, 

together with the observation of the Apex Court in the case 

of Town Municipal Council, Athani vs. Presiding Officer, Labour 

Court, Hubli reportedin 1970 1 SCR 51, as quoted in Para..6 

of the Apex Court decision in the case of Ajaib $ingh vs. 

The Sirhind Cooperative Marketing cum Processing Service 

Society Ltd., reported in 1993(3) SLJ  219, the period of 

limitation prescribed under Article 137 of the Indian Limitation 

Act would be applicable to such orders. It will be also clear 
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from the decision of the Apex Court in Jayadev Gupta vs. 

State of Hjmachul Pradesh rorted in 1998  SC(L&S) 1587. In 

that case the appellant approached the Central Mministrative 

Tribunal in May, 1989, claiming difference in salary from 

the year 1971. The.Trjbunal allowed the difference of pay 

to be paid from 1988 only on the ground of one year period, 

as prescribed under Section 21 of the A.T .Act, The Apex Court, 

however, held that the Tribunal was not right in invoking 

Section 21 of the Act for restricting the difference in 

backw ages by one year and tiltimately held that the appell ant 

was entitled to get the difference of backwages from 1986, 

apparently under Article 13S of the Indian Limitation Act, 

which prescribes the period of limitation of three years 

in respect of applications, for which no period of limitation 

is prescribed. Hence on the basis of the limitation prescribed 

under Article 137, prayers in respect of orders passed prior 

to 2.11.1995 cannot be agitated in this Original Application 

filed on 2.11.1998. In other words, orders passed under 

Annexures.3/1, 3/2, 3/3  and Annexures..4 to 4/3 cannot be 

interfered in this Original Application. There is no whisper 

either in the Original Application or in the rejoinder ii 

regard to delay beyond the period of three years in respect 

of orders covered in these Anriexures. There is also no application 

praying for condonation of delay, sport& by an affidavit, 

as required under Rule_8(4) of the C.A.T.(Procedure) Rules, 

1987. This being the position orders under Annexures3/l, 3/2, 

3/3 and Annexures-4 to 4/3, even th6ugh contrary to law, as 

per our earlier discussion cannot be set aside in this Original 

Application, even if the two applicants can come under the 



expression persofl aggrieved, under Section 19 of the A.T. 

Act. 

Annexure-8 dated 21.1.1988  relates to departmental 

examination held in June/97. Through this Annexure results of 

Trinath Karji (Res.20)  and A.N.Rã (Res.21) were declarei by 

taking into account the less qualifying marks already availed 

in previous examinations. Since this result dated 21.1.1998 

has been challenged within the period of limitation and in 

respect of examination hell in June/97, much after the 

pronouncement of judgment in Vinod Kuar case on 1.10.1996, 
Iv 

the sameineedA interference. Of course in the averment of 

A.N.Rao (es.21) it s seen that he secured more than 61.61% 

marks in aggregate, i.2., beyond the required percentage of 

aggregate prescribed for general category candidates to pass 

the di:teta. axrinat1Ln 

As pe the Depart ntaI Exait1c 	iles 1994,, 

(Annexures-2 and Rh) for passing the Departmental Examination 

for promotion to thepost of Income Tax  Officer, a candidate 

can avail 10 n.vber of chances in maximum, provided that 

candidates who had already exhausted 10 chances when these 

Rules came into force can be given three extra chances for 

the years 1994, 1995 and 1996. The Examination consists of 

five subjects, one of which is Income Tax Law, consisting 

of two papers. A candidate, as oer these Rules would be 

declared to have successfully passed the examination if he 

secures a minimum of 50% (45% in case of SC/ST)  in each of 

the five subjects and 60% (55% in case of SC/S1)  in aggregate. 

Xerox copy of a chart mark sheet) has been annexed as Arinexure-.8 

and the correctness of these particulars have not been denied 
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by the departmental respondents in their counter. As per this 

chart Shri A.U. ao (es.2 i) had appeared theDepartrnerital 

Examination in the years 1995, 1996 and 1997. These marks would 

reveal that though he secured more than 60% of marks in Income 

Tax Law, Other Taxes, Book..keeping and more than 50% in the 

Special Office Procedures, he secured only 75 in the Language 

Test in the Examination held in June/97, which means 50% of 

the marks for that subject. So far as aggregate is concerned, 

he secured 62.3%. Thus it is clear that he was declared pass 

on the basis of qualifying percentage of marks prescribed for 

the candidates belonging to general category and not on the 

basis of lesser qualifying marks as prescribed for the reserved 

communities. Hence, we do not see any legal infirmity in 

declaring Shri Ran to have passed the Departmental Examination 

under Annexure.3. So far as private Res.20(Tririath Karjee) is 

concerned, the chart reveals that he appeared at the Examination 

conducted in the years 1995, 1996 and 1997. Excepting the 

Special Language Pest where he secured more than 60% marks, in 

other papers he had secured more than 50% and less than 60% 

of marks. The average aggregate in his case comes to 57.1%.  He 

was declared to have passed apparently taking into consideration 

the less aggregate percentage of marks of 55%, as prescribed 

for the reserved communities under the Rules of 1994. As we have 

already held, this result under Annexure-.8 having been published 

much after the pronouncent of the judgment in Vinod Kumar case, 

lesser percentage of marks in aggregate than the average 60%, 

as prescribed for general community could not be taken into 

consideration in declaring this private respondent Trinath Karjee 

to have passed the Departmental Examination, 
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There is further prayer for quashing that portion of 

the Departmental Examination Rules for Income tax Officers vide 

AnnexuresA/9 and A/9.1, wherein it is provided that those Rules 

will not have any retrospective application, i.e., in respect of 

Departmental Exninations for I.T.05  held upto 1997.  In view of 

the discussions held ave prescribing lesser qualifying marks 

and lesser standard of evaluation in the Departmental Examination 

for promotion of reserved communities being contrary to law 

after the prorx,unciient of judgment in Indra Sawbeny case in 

November, 1992, and more so, after pronouncement of judgment in 

Viriod Kmar' s case in October, 1996, the portion of provision 

of the Departmental Examination Rules, 1998, providing not to 

have retrospective application in respect of Departmental 

Examinations for I.T. 5  upto 1997, so far as lesser qualifying 

marks and lesser standard of evaluation in respect of 3C8/3r5 

are concerned is contrary to law. 

Though not agitated at the Bar, an important point 

that cannot be overlooked from consideration is whether these 

two applicants come under the expression 'persons aggrieved', 

as mentioned under Section 19 of the A.T. Act to prefer this 

O.A. under that Section, Applicants, Inspector' of Income Tax 

working under Res.3, i.e. Orissa Circle have no doubt prayed 

for issue of direction to Department to consider their cases 

for promotion to thepost of I.T.05  with retrospective effect 

with consequential benefits. The application under Section 19 

and the rejoinder are conspicuously silent as to how these two 

Inspectors are aggrieved by the orders, which are sought to 

be quashed. It is not their case that they had passed the 

departmental examination for promotion to the cadre of ITO5 
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and that promotions were given to private respondents ignoring 

their cases even though they are eligible to be considered for 

such promotions. There is also not a whisper in the pleading 

that the applicants had even appeared in any of the departmental 

tests. We have also carefully perused the results of the 

departmental tests1 published under Annexure..3 series from 

1993 onwards containing not only the names of passing the test 

but also the candidates appearing the test. We have not come 

across the names of these two applicants in any of these 

Anriexures. Of course under nnexure-3/5, the list of the 

departmental test held in July, 1996, there is mention of name 

one D,Jena under Roll No.050086, a candidate belonging to 

general community and not passing the test. Even this D.Jena 

is assLxned to be applicant No,l(Dambarudhar Jena, which of 

course is not the case in the pleadings) it cannot be saidthat 

he is in any aggrieved, because he had not passed the test. 

Simply because the applicants will have a chance to get 

promotion in the long run, they cannot be treated as persons 

aggrieved. The expression person aggrieved' has been the 

subject matter of interpretation by the Apex Court in the case 

of Gopabandhu Bjswal v, Krushna Chandra Mohanty, reported in 

1998(3)ASLJ 102. It is profitable to quote the observation of 

the Apex Court in Para.13 of the judgment as hereunder. 

13. It is difficult to include the applicants in 
the review applications in the category of persons 
-aggrieved. The main applicant i.e. the present 
appellant..Biswal had joined as party respondents 
all those persons who had superseded him for selec-
tion to the Indian police Service since they would 
be persons affected in case he succeeded in his 
application. The Tribunal has directed that Biswal 
be considered for promotion between 1977 and 1980 
and not thereafter. During this period, the two 

_ 	 applicants in review application No.16 of 1993 were 
nowhere within the zone of consideration for promo- 
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tion to I.P.S. One of the applicants Joined the 
police service only in 1974 and was not eligible 
for further promotion till 1982. The other appli-
cant though eligible for promotion, was on account 
of his rank in the seniority list, not within the 
zone of consideration at any time prior to 5.11.1980. 
As a matter of fact the two applicants in review  
application N0.16 of 1993 were selected for promotion 
to I.P.s. only in 1993 when they were included in 
the select list of 1993. Therefore, they could not 
have been made parties in T.A. N0 0 1 of 1989. At 
that point of time, these applicants had only a 
chance of promotion in future. This does not confer 
an legal right on these applicants and they cannot 
be considered as parties aggrieved by the impugned 
judgment. Howeer, leniently one may construe the 
term 'party aggrieved', a person not directly 
affected cannot be so considered. Otherwise for 
years to come, every person who becomes eligible 
for promotion will be considered a 'party aggrieved' 
when the Tribunal interprets any Service Rules 
such as in the present case. Only persons who are 
directly and immediately affected by the impugned 
order can be considered as 'parties aggrieved' 
under Section 22(3) (f) read with Order 47 Rule i. 

Thus it is clear by the ruling of the Apex Court 

that only persons who are directly and immediately affected 

by the order alleged to be impugned can be considered as 

'person aggrieved' to be able to file an application under 

Section 19 of the A.T.At. Viewed from this angle, these 

two applicants, by no stretch of imagination can come under 

the expression 'persons aggrieved' under Section 19 of the 

A.T.At. Since they are not persons aggrieved, this application 

is merely in the nature of a Public Interest Litigation. 

As has been held by the Apex Court in ir.Duryodhn Sahoo vs. 

Jiteridra Kr.Mishra reported in 1998 (3) A.T.J.  365, the 

Administrative Tribunals cannot entertain an application which 

is in the nature of a Public Interest Litigêtiori, 

/ 	We are aware that the applicants in their pleadings 

through Annexures referred to judgment dated 15.4,1997 of 

C.A.Te, Chandigarh Bench in the case of Balbjr Singh, the 

full text of which firids mention in 1997 (2) PC AISLJ 54 
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and judgment dated 28.1.1998 of C.A.T., Mumbal Bench in 

the case of R.K.Durole vs. Union ofIndia, published in Swamy's 

News of July/98 at Page-72. But these two decisions do not 

deal with the issue as to the maintainability in regard to 

person aggrieved under Section 19 of the A.T.Act. Hence, 

there is no necessity to deal with those two decisions. 

For the reasons discussed above, we are of the 

view that this Original Application under Section 19 of the 

A..Act, at the instance of the two applicants, who are not 

persons aggrieved under that Section is not maintainable. 

The Original Application is accordingly dismissed, but without 

any order as to costs. 

V^  VIC ECI1ØOL 
(G .NARASIMi-LAM) 

ME11B (rutici,j.) 

B.K .HOO// 


