IN THE CENRRAL ADMINISTRATIVE TRIBUNAL
CUTTACK BENCH:CUTACK.,

O.A. NO, 553 OF 1999

Cuttack this the 17th day of May,1999 ,
A

Jalandhar Nayak,

evee Applic ant
Versus,
Union of India . ... . coee Respondent

( FOR INSRUCTIONS )

& whether it be referred to hke reporters or not? '
2. whether itbe circulated to all the Benches of the

Central Administrative Tribunal or not?

\Q@Mmm% S

VICE-CHAI‘R?}'IS.“ MEMBER(JUDICIAL)

—————



% CENTRAL ADMINISTRATIVE TRIBUNAL
CUT TACK BERCH ; CUTERARCK,

Original Application No, 553 of 1998,

Cuttack, this the 12th day of May, 1999,

CORAM 3
THE HONOURABLE MR, SOMNATH SOM, VICE - CHAI RMAN
AND
THE HONOURALLE MR, G, NARASIMHAM, MEBMBER(JUDI CIAL).

Shri Jalandhar Nayak,aged about 48 vyears,
son of late Khetrabashi Nayak of village-
Goradajhadi, Pc.salapadiha, Dist,Khurda, at
present working as Security cuard,A1l India
Radio,Auxiliary studio,Unit-IV, Bhubaneswar,

Dist.K hu r d a, e+ Applicant.

By legal practitioner: Mr.J,K.Misra, =2,
- Versus -

A Union of India represented by the
Station pirector, all India Radio,

Cuttack, o e Respondent,

BY legal practitioner ; Mr,B.K.Nayak,8dditional Standing
Caunsel (Central),

O R D E R
MR, Go NARASIMHAM, MEMBER(JUDICIAL) 3

Applicant a security guard under all India Radio
chal lenges the order dated 01-08-1997 (Annexure-l) pasged
by the Respondents deploying him on duty fram Bhubaneswar
to Hich Power Transmitter (HPT) , at Fakirapara on the ground
that it is an order of transfer and it would cause hardship
on his part to shift his establ ishment fram Bhubaneswar to
Fakirapara because of the studies of his children at
Bhubaneswar and also for his illness.,According to him, he
is a Scheduled Caste category of Gr.IV employee and inspite

of recamendations of Shri Hemananda Biswal, the then chief
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Minister of Orissa and the then ADC to Governor recammending
to his authorities for his Continuance at Bhubaneswar, the
Authorities did not pay any heed to it, I+ is also pleaded
that a post of Grewp IV staff of Secrity quard is still
lying vecant at Bhubaneswar and there would be no difficulty
on the part of the authority to retain the applicant at

Bhubaneswar,

2 Department in caunter pleaded that it is not an
order of transfer but an order of Change‘:the place of
deployment on administrative grounds,All India Rradio,
Cuttacki,e. Respondent , has two other units namely

Auxiliary studio, BhubanéSWar and High Power Transmitter
(HPT)at pakirpara,Respondent being the administrative head

of a1l these two units,besides the establishment at cuttack
has the duty and responsibility to manage these estapl ishments
properly and effectively,Hence Cchange in place of depl oyment
can not be termed as transfer,at paki rapara, Government
quarters are available for the Security cuards,Education

of children is not a graund for Cancellation of the impugned
orderfas to ’_che allegation of illness Departmental Respondent
pleads'/_ﬂthe Same as self contradictory inasmuch as in Annexure-2
dated 6,10,98, the sub pivisional Medical Officer,khurda Road
found him not fully medically fit yet in his application
under section 19 of the Agministrative Tribunals Act,1985
filed on 26th of Octwer, 1998 he takes the Plea that he is fit

tO resume his dutye.

3. The main point for detemination is whether the order
under annexure-l needs to be guashed,

Since videorder under Annexure-l ,the place of duty
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of the aPplicant has been shifted from Bhubaneswar to

Fakirapara and that too,ndt for any fixed period,we are
not inclined to accept the contentionof the learned addl.
Standing Counsel (Central) appearing for the Respondent
that it ié?gn order of transfer.This§gart in Annexure~l
itself,it has been mentioned that the applicant is entitled
for Transfer TA/DA etc,as admissible under rules,

Question now arises whether this order of trans fer
in Annexure-l can be interfered with by this Tribunal, The
order of transfer was passed on 1.8,97.This application,
challenging the order of transfer has been fileed on 26th
of October,199 i,e. more thanone year after the passing
of the impugned order of transfer, There is no prayer for
Condonation of delay.It is also not clear from the pleadings
thatthe applicant has represented to his higher authorities
against this order of transfer.It is true thatunder parz 4.6,
at the bottom he has mentioned that he has made representation
to his authority under Annexure-~6,But this Annexure-6dated
11.8.97 does not appear to be a representation Seeking
Cancellation or reconsideration of the order of transfer
under annexare-l, All that havg been mentiocned therein that
because of Diabetes the applicant is unable to resume his
duty and this Annexure-6 is completely silent in regard to
the order under Annexure-l,Hence it can not be treated as
a representaton in connection with the order of trans fer
under AnNnexure-l.

Under Section 21 of the Administrative Tribunals

aggrieved party
ACt,1985 one/has to file an application within one year from

the date on which the order in question has been passed.

Viewd#t fram this angle, this application is barred by limitation,
CeN
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Even, on merit,we do not see any scope for interference,
Law is well settled in a catena of decision of the Hm'ble
Apex Caurt that transfer is an incident of service and only
in exceptional cases the Courts or Tribunal should interfere
%K\the order of transfer, A pivision Bench of the HOn'ble
High court of Orissa in Ganesh Patra Vrs. UBI reported in
1997(2)OLR 363 after analysing various decisions of the
Hon' ble aApex Cdirt on the point laid down the fol lowing
principles s

a) Transfer beig an incident of service caild

not be interfered with unless,it is mala

fide, arbitrary or in violation of any

statutory Rules/Law.;

b) Administrative instruction can not confer

any right on an employee to oppose transfer:

c) order of transfer can be interfered with if
it is in violaton of any statutory provisions,
At the same time, the transferring authority
must keep in mind the guidelines issued by

Government on the subject;

d) 1If any representaton is made by an employee
in respect of his transfer, the appropriate
authority must consider the same having regard
to the exigencies of transfer,

puring hearing learned counsel for the applicant
hn—iﬁfééuetienr submitted that the applicant hasbeen at
Bhubaneswar since 1992, Hence it can not be said that his
transfer from Bhubaneswar in august,1997 is in violation

of any statute or rule.The grounds pleaded in the Original

Application by the applicant,as mentioned abowve, by no stretch
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of imagination :%E can be treated as legal @rounds for
interference ;%Tthe trans fer order of the applicant,It is
not the case of\ the applicant that the impugned order of
transfer is mala fide.we are, therefore, not inclined to

interfere with the impugned order of transfer in Annexure-l,

I+ is true that the applicant in para 4,7 pleads
that ta - post of IV Grade staff of Security Guard is still

somik
lying vacant at phubaneswar,, Phere would not be any

A

inconvenience to the Departéént to allav the applicant to
continue at Bhubaneswar. Existence of any such vacant post
has been denied in para 9 of the counterstating that the
reliever of the applicant has already joined at Bhubaneswar
since long, Even if any other Grade IV security Guard post
is lying vacant at Bhubaneswar it is upto the Department to
consider and it is not for this Tribunal to act a@s a higher

adminsstrative forum for the Department to issue such

direction in that regard.

4 In the result,we do not see any merit in this

application which is accordiggly rejected,No costs,

o -
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&1 . ( G NARASIMHAM)
VICE-C Nci MEMBER(JUDICIAL)

KNM/CM.




