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MR.3.NAL1A3IMHS*1M4BtjTJDICIAL) In this Original 	plicaton 

seeking appointment on compassionate grounds, the plicaris 

father, GurAdicha Patra died in harness on 2.11.196E3, while 

serving under Respondent No.4, i.e. Divisional a!1way Manager(P) 

S.E. ailw ay, Khurda Road. By then the arpl1cant, i.e. son of the 

deceased railway employea Was 4 years and 8 months old. H 

attained majority in February, 1982. Th ci of the aD1icant 

is that his mother represented to the Railway authority on 

2..1982 praying for compassionate appointment in respect of 

her son, the present applicant. As there was no response, she 
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again rresented on 16.7.1935 (Annexure-A/1) indicating 	x 

precarious financial condition of the fnily. Several other 

;:reptésentations also followed. Only on 24.3.1995, Respondent 

No.4 instructed her vide Annexure-A/Z to appear before him on 

31.3.1995 along with the applicant and necessary certificates. 

This was duly complied. Thereafter on being further instructed 

• 	 income certificate issued by the Tahasildar, Bhubaneswar in 

Mjsc.Case N0.2752/96 dated 24.7.1996 (Annexure.-A/3) was also 

produced. Respondent N4  sent all these doiments for 

consideration of the Chief Personnel Officer, S.EeRailway, 

Khurda Ro(Res.3) vide letter dated 11.12.1996 (Anncure/4). 

In letter dated 17.2.1998 (AnnexureA/5) Respondent N0.4 

intimated her that the competent authority did not find this 

to he a fit case for recommending to the Railway Board for 

sanction of employment assistance on compassionate grounds. A 

similar such letter dated 23.2.1998 (Annexure-A/6) was received 

from the C.P.O.  office, Bhubaneswar. 

The grievance of the applicant is that such rejection 

	

ç 	 is discriminatory inasmuch as some persons have been appoihted 

on compassionate grounds by the Railways even after lapse of 

30 years, as per instance, the case of one Nalini Ianta Mohanty, 

appointed in the year 1992 on compassionate grc*ands at Cuttack 

Railway Station even though his father died on 15.5.1962 in 

harness. Applicant's mother could not seek 
under 

emplonent .. compassionate appointment sche as she is a 

Pardanishin ledy. It is only after the applicant attained 

majotity, rresentations were given for his appointment under 

compassionate scheme. 

2. 	Respondents(Departrnent) in their counter challenge 



this Original Application on the ground of maintainability 

ah1 as limitation. The applicant having attained majority 

sometime in February,2, arid that the cause of action having 

accrued to him by that time to seek appointment under compa-

ssionate scheme, this Tribunal cannot assu.rne the jurisdiction 

since the cause of action arose prior to three years preceing 

the date of commencement of functioning of the Tribunal with 

effect from 1.11.1935 onwards. In fact applicant's mother 

Smt. Tava Ba first representated on 11.10.1985 (AnnexureR/1) b  

wherein she mentioned that she had alreedyre representation 

on 20.8.1982 seeking compassionate aopolntmen't. Evan assuming 

she made her first representation on 20.3.1932, her rresenta 

tiori was barred by time as the death of her husband occurred 

14 years prior to 1982. Her representation was duly considered 

and rejected and the order of rejection was communicated to 

her in letter dated 13.11.1985, through Signal Inspector, 

Jajpur.i(eonjhar Road (Annexure..R/2). Thereafter, she made 

another representation on 10.3..988 to the Commissioner, 

Rail Coordination arid Exofficio Special Secretary, Government 

I 
	 of Orissa, for appointment on compassionate grrund in favour 

of the applicant (Armexure11/3). This was duly forarded to 

the concerned authority and in letter dated 2.6.1988 she was 

intimated that her case did not come uer Vie purview for 

consideration for appointment under cOmpassionate appointment 

scheme. She again sent a memorial to the Minister of State for 

Railways and the matter was received in the Office of Resondent 

No.4 from the Headquirters Office, Calcutta. Thereafter, she 

was advised to subnit the required documents under Anriexure,/2 

dated 24.3.1995 and this letter under Annexure,V2 is not with 

r 
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:oference to her earlier representation, which stood rejected 

back 

further :ic:1 	! th 	mtet that this 

icatLa r ClCI ìrr by "itation.. 

:'po1fltmt, is rr ru11g. 	t 	pex Court, cannot he gr . 

J ter 1ape of rasonab:a po: 	ons1deration of such 

orioment is not F. ves"l- ea ijcht which can be exorcised a 

ft the droath of the sole hreadw Inner. The chject 

± rnkirg appointment unr compass Irnte appointment h€ie 

to enable tha farj1v of 	10 	t' ti cI the sudden 

3. 	In the rejoinder the applicant denies that his 

mother having sent any representation under nnexure..R/3. The 

application is maintainable and not barred by limitation, 

because the cause of action for filing this application arises 

out of rejection ordeis communicated to his mother under 

Annexures-A/5 and A/6 during the year 1998 • In fact the Railway 

Board had male provisOns for taking cognizance of cases which 

are more than 20 years old and for considering cases of minors 

after they attained majority. Annexure..A/7, according to 

applicant is that relevant circular of the Railway Board. 

The reply waid to have been given by the Railways under 

AnnexureR/2 Was never received by the mother of the applicant. 

As against this the respondents filed a reply 

making mention of Railway Board's instruction in letter dated 

30.4.1979 (not enclosed as Annexure) and pleaded that as the 

case was not under process prior to 30.4.1979, it could not 

be reopened. TQ this reply the applicant filed additional 

rejoinder clarifying the said instructions dated 30.4.1979 

along With Someother factual aspects, At this stage, it is to 
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be noted that neither of the party filed a copy of those 

instructions for reference and appreciation of this Tribunal. 

Hence, we will not take note of the reply of the Department 

to the rejoinder filed by the applicant and also the additional 

rejoinder of the applicant, so far as these instructions are 

concerned. 

e have heard Shri Biswajit Mohanty, the learned 

counsel for the applicant and Shri S.Ray, the learned Addl. 

Standing Counsel appearing for the Respondents (Railways). 

Also perused the records. 

There is no dispute that father of the applicant, 

while serving in the Railways died on 2.11.1968. The applicant's 

own version is that by then he was 4 years and 8 months. In other 

words, as per his own admission he was }xrn sometime in March, 

964 and attained majority in March, 1982. The L.egal Heir 

Certificate (Annexure-/8) filed along with additional rejoinder 

discloses that it was issued on 14.5.1990 by the concerned 

Tahasildar, 	ubaneswar. This certificate reveals that the 

deceased railway servant left behind his widow, applicant and 

another son. By May, 1990, when the Laegal Heir Certificate 

was issued, the applicant's mother was 45 years. In other words, 

in the year 1968. she was about 23 years of age. 

It is not the case of the applicant that his mother 

is illiterate and not eligible for any appointment under the 

Railways. On the other hand her representation under AnnexureA/1 

and another representation under AnriexureR/1(not disputed in 

the rejoinder) contain her signatures in Oriya, which indicates 

that she was not illiterate. Hence she could have as well applied 

L 	 to the Railways for her appointment under compassionate scheme, 
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soon after the death of her husband. It is true that in the 

Original Application the applicant mentioned that his mother 

is Parashin lady and as such she could not take up any 

employment in the Railways. But in her application dated 

16.7. 1985 (AnnexurA/1) she had never taken the plea of 

Paradashin. 6he also did not mention any reason for not applying 

for employment for herself on compassionate grounds. All that 

she mentioned that as her children were minor by the time her  

husband died, representation for appointnent of the applicant 

under compassionate scheme could not be made earlier. But in 

her representation dated 11.10.1985 under Annexure..R/1, which 

has not been countered in the rejoinder or in the additional 

rejoinder, she mentioned that she has been applyir4g for 

employment assistance since more than 15 years 

(underlining ours) and subsequently for her son named Suresh 

Chandra Patra (applicant). Hence it is clear, if not immediately 

after the death of her husband in 1968, she has been representing 

for her employment under compassionate scheme at least since 

1970 and subsequently for her son, apparentlyhe attained 

majority. It is the case of the Department that for the first 

time only in November, 1985 (Annexure-R/2), she was intimated 

that she was not eligible for such employment assistance. In 

other words her first representation for compassionate appointment 

for herself made sometime in the year 1970 was not responded 

to by the Department for more than a decade. 6he could have 

as well moved the competent Court of Law during that time at 

the earliest point of time for appropriate direction to the 

Department to offer her employment assistance on compassionate 

ground. Admittedly she did not choose to do so. On this score 

itself this Original Application is not maintainable, 
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The main point made out in the application is that 

applicant attained majority in the year 1982 and thereafter 

representations Were made by his mother for emplonent under 

compassionate ground. The applicant attained majority 14 years 

after the death of his father, i.e. in March, 1982. If his 

attaining majority is the cause of action for seeking appointment 

under compassionate scheme, then also this O.A. is not 

maintainable before this Tribinal. 

Of course it has been mentioned in Para 4.2 of the 

O.A. that after attaining majority the mother of the applicant 

applied for compassionate appoinnent of her son on 2.9.1982 

(copy not annexed) • If indeed any such application was made on 

2.9.1982, under Section 20(1)(b) read with sub section 2(b) of 

Section 21 of the A.r.Act, 1985, the per ied of limitation for 

filing an application of this nature expired on 2.2.1984, i.e., 

one year six months from 2.9.1982. Without moving this Triinal 

at least by 2.2.1984, or prior to that the mother of the 

applicant represented to the Department under Annexure-.A/1 and 

Rh, sometimes in the year 1985. Even if the contention of the 

applicant that this representation in the year 1985 was finally 

turned down in the year 1993 under Annexures.41/5 and A/6, this 

C.A. filed in Septeber, 1998 cariot be entertained, because, 

prior to making representation in the year 1985, period of 

limitation expired on 2.2,1984, even on the assumption that 

a representation dated 2.3 .1982 as mentioned in the O.A. was 

actually maie. Viewed from this angle, this O.A. is barred by 

limitation. 

As earlier stated the Department in their counter 

pleaded that the applicant's mother sent a representation to the 



then Minister for State, Railways and the matter was received 

in the Office of Respondent No.4 from the S.E.Railway Headquarters 

at Calcutta. Thereupon she was asked under Arinexure-A/2 dated 

24.3.1995 to subnit certain documents and ultimately that 

representation was turned down by orders under AnnexuresA/5 and 

A/5. This apart, all the pleadings in the counter have not been 

denied in the rejoinder or in the additional rejoinder. As early 

as 1990, the Constitution Bench of the Apex Court in S.S.Rathore 

case, reported in AIR  1990  SC  10 made it clear that memorial 

sent to Ministers would not come under the expression 'representa-

tiond or appeals mentioned under Section 20 of the A.T.Act. 

Even this is clear on a reading of Section 20(3) of the A.T.Act. 
at all 

Thus there is no disputeLthat the impugned orders under 

LZ 

Annexures-A/5 and /6, issued in February/98 by the Department 

refusing employment assistance to the applicant on compassionate 

groundwere in response to the Memorial sent to the Minister of 

State for Railways by the appicant' s mother and not in response 

to any appeal/representation under Section 20(1)(2) of the A.T. 

Act. This being the position these impugned orders under 

Annexures-5 and 6 will not save limitation. 

Even on merits, the Department is not always obliged 

to wait for receiving an application for compassionate appointment 

till son or daughter of a deceased employee dying in harness 

attains majority. In this connection it is profitable to refer 

to the decision of the Apex Court in the case of Haryana State 

Electricity Board vs. Naresh Tanwar reported in 1996(2) SLR 11. 

The Apex Court reiterating the views expressed in Umesh Kumar 

Nagpal case reported in 1994 (2) SLR 677 (SC)  held that 

consideration for compassionate appointment must be treated 

as an exception to the general rule for giving employment only 
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by making open recruitment and consideration of out of turn 

employment on compassionate ground is intended to enable a 

fmily to tide over the sudden crisis caused on account of 

the death of the earning member. The consideration for such 

employment is not a vested ritt which can be exercised at any 

time in future. The Apex Court also rnae reference to its 

earlier decision in Jagadish Prasad vs. State of Bihar (Civil 

Appeal No. 10182/95 disposed of on 13.11.1995).  In Para-.6 of 

the reported decision the Apex Court dealt with the facts and 

principles of law in Jagadish Prasad case. In that case, the 

question of appointment on compassionate ground to an applicant, 

who was four years old at the time when his father, an ex 

employee died in harness came up for consideration. It was 

contended before that Court that since the applicant was minor 

when his father died in harness, the compassionate circumstances 

having continued till the date he me an application for 

appointment., he was entitled to be appointed. Such contention 

was not accepted with the following observations. 

The very object of appointment of a dependent 
of the deceased employees who •:Iie in harness is to 
relieve unexpected immediate hardship and distress 
caused to the family by sudden demise of the earning 
member of the family. Since the death occurred way 
back in 1971, in which year, the appellant was four 
years old, it cannot he said that he is entitled to 
be appointed after he attained majority long 
thereafter, in other words, if that contention is 
accepted, it amounts to another mode of recruitment 
of the dependent of a deceased Government servant 
which cannot be encouraged, de hors the recruitment 
rules'. 

Thus the legal position is clear that even in the 

case of minor, who attains majority after several years, the 

Department is not obliged to consider his case for compassionate 

appointment on the ground that the cause of action for seeking 
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employment under compassionate appointment arose only after 

he attained majority. 

We are aware that the applicant in his rejoinder 

placed reliance on AnnexureA/7, a circular of the Railway 

Dartment, issued on 21.11.199.4. In that circular the condition 

stipulated in Railway Board's letter dated 18,4.1985 findi 

mention. One such condition is that General Managers are 

eznplowered to consider cases of compassionate appointment 

beyond the limit of five years, )ut not more than 10 years 

from the date of death. Ithehanother condition subsequently 

incorporated in April/90 and further subsequent incorporation 

in Apgust/91 in that circular dated 18.4.1985 is that case for 

compassionate appoihtment should be considered if received 

within six months from the son/daughter of the deceased employee 

attaining majority (as instructed in letter dated 19 .4.1990) 

and subsequently in letter dated 7,8.1991, this period of six 

months was modified to one year. Thus the earlier instruction 

was further modified in Annexure..A/7 (circular dated 21,11.1994) 

enabling the General Managers to consider cases of compassionate 

appointments, which do not exceed 20•yearsfrom the date of 

death and also the request for such appointment, if received 

within two years of attaining majority of the 1st child. Thbs 

circular of the Railway Board is dated 18,4.1985, which was 

to some extent modified in letter dated 19.4.1990, again in 

7.8.1991 and under circular dated 21.11.1994 vjde Annexure..A/7. 

As discussed earlier, the cause of action for filing an 

application of this nature arose in the case of the applicant 

in March, 1982 itself, i.e., three years prior to the earlier 

instructions of the Railway Board dated 19.4.1985. Hence this 

circular under AnnemreA/7 will not be of any help to the 
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applicant. 

U - 	Shri Moharity, the learned counsel for the applicant 

ultimately placed reliance on the decision of the Single Bench 

of the Karnata iigh Court in the case of Kum.A.G. Ramaya vs. 

Syndicate Bank reported in 2000 Lab. IC 3571. laying stress 

his contention that the Railway Administration was duty 

bound to inform the applicant or his mother about the existence 

of compassionate appointment scheme. In this reported case, a 

scheme was introduced by the Syndicate Bank for appointment 

on compassionate grounds, and one of the clauses of that 

scheme is to keep offer of appointment open till minor attains 

the age of majority, on request by family of the deceased 

employee. As the Bank failed to bring this clause to the 

notice of the illiterate guardian of the claimant about the 

existence of such clause, the High Court held rejection of 

the claim of the applicant solely on the ground of being 
I - - Ir- 

SUCh 

wolaqted was improper. Norovjslon haeenin force by 

the time of the death of the aoplicant S father in the year 

1968, obliging the Department to keep offer of appointment on 

compassionate ground open till the applicant attains majority 

on a request made by the family of the deceased employee has 

been brought to out notice. Evenluch a provision was in 

existence by then, it is not the case of the applicant that 

his mother immediately after the death of her husband requested 

the Railway Department to keep the offer of appointment under 

compassionate appointment scheme open till the applicant would 

attain majority. On the other hand, recital of Exhibit R/1, 

a representation addressed to the Department by the mother of 

the applicant on 11.10.1985 would make the position clear that 

that she was very much alive as to her eligibility to be 
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considered for appointment under compassionate appointment 

scheme by the Railway Department, even in the year 1970. Hence 

this Qecision of the Karnataka High Court being distinguishable 

on facts will in no way be helpful to the applicant. 

I M 	We are aware that in Para-.5.2 of the O.A. the 

applicant pleaded that one Nalinikanta Mohanty was appointed 

in 1992 on compassionate grounds being posted at Cuttack Railway 

Station even though his father died on 15.5.62 while serving 

as Khalasi at Loel Shed, Bhadrak. In the counter filed by the 

Department this specific factual aspect has not been denied. 

The fact 1 rernains that Shri N.K.Mondnty was appointed in the 

year 1992 on compassionate grounds. Even assuming such an 

appointment was made under compassionate scheme even after 

passage of 30 years of the death of the deceased railway employee, 

it cannot be said that this singular instance will create a 

precedent in favour of the applicant. Apparently the appointment 

of N.K.Mohanty was made by ignoring law on the point. The 

appointment made contrary to law will under no circumstance 

can act as a precedent. 

For the reasons discussed above, we are of the view 

that this Original Application, apart from being not maintainable 

is also hopelessly barred by limitation. The application is, 

therefore, dismissed, but without any order as to costs 0  

(SOMNATH SOM) 
VIC EC HA.IRMAN 

B .K .SAHOO// 

- & •r- 

( .14ARASIMHAZ4) 
MJMBE (JuDICtA) 


