IN THE CENTRAL ADMINIS TRATIVE TRIBUNAL
CU TTACK BENCH3; CU TTACK,

nriginal Applicatim No,476 of 1998,
cuttack, this the l6th day of august, 2000,

AKHAYA KUMAR MOHAPATRA. coes : APPLICANT,
VERSUS
UNINN oF INDIA & DTHERS, cses RESPONDEN TS,

FOR INS TRUCTINONS,

L whether it be referred to the reporters or not? Y\@ _

2. whether it vpe circulated to all the Benches of the
Central Administrative Trinunal or not?
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
CU TTACK B ENCH3sCU TTACK,

nriginal Applicatim No., 476 of 199,
cuttack, this the 16th day of aAugust, 2000,

COHO RAM;

THE HONOURABLE MR. SOMNATH SO0M, VICE-CHAIRMAN
AND
THE HONNURABLE MR, G, NARASIMHAM, MIMBER(JUDICIAL) «

* e

Shri akhaya Kumar Mohapatra,
aged abmat 29 years,
s/ o. Al ekh Mohapatra,

AtsMirzapur(Kartara),
PniNandipur, via;Dasarathpur,
Dist:Jajpur, - APPLICAN I,

By legal practitioner; M/s.G.Rath,s,N.Mishra,A, K, Panda,
‘ S. ReMohanty, T.K, Praharaj,
Advecates,

- VERSUS -

1l Union of India represented by its SeCretary,
Department of cul tuire,Ministry of Human
Resurces and Devel rpment, Shastri Bhawan,
New Delhi,

2, Director General,
Archaenl ngical,
Bhubaneswar CircCle,
Archaeol ngical survey of India,
nld Trwn,Bhubaneswar,Dist:Khurda.

3% Superintending Archaenl ngical,
Bhubaneswar Circle, Archaenl ngical,
Survey of India,nld Town,
Bhubaneswar,Distskhurda.

4, Cmservatimm Assistant, Cuttack

nf India,Baranvati Killa, Quttack, ees RESPONDENTS.

YSM Sub Circle, Archaenl ngical Sucrvey
b

By legal practitimner:; Mr.sS.3.,Jena.
addl,st,Counsel (Central).
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MR, SOMNATH SOM, VICE-CHAI RMAN 3

In this original Application, the applicant has prayed
for a direction to the Respmdents to confer him with temporary
status w.e., f. 1.9,1993 and grant him all benefits due under the
tempnrary status scheme,l1993 and the third prayer is for a
directim to regularise the applicant by appﬂinting him in a
Gr.D regular pnst with effect fraom the date when the applicant's
junior Firnz Bukhas had been so appainted,

2 Applicant's case is that he was appointed as a casual
labairer in Archaenl ogical survey of India since 3.6.1992 and
has been engaged continu-~usly,He had completed 205 days of
centinumis employment as casual labaurer, Respmdents themsel ves,
their counter have pointed out that in 1992-93, the applicant
had ceompleted 255 days,1993-94 - 275 days, and 1994-95-266 days.
Applicant 'e case is that he is entitled to get the benefit

ok ‘the scheme for confering temporary status which is at annx,4
but Respondents have not conferred temporary status on him but
certain other persms,whoare junior to him, have npeen conferred
with temporary status and some of them have also been appainted
in regular establishment in Gr.D posts .In the comtext of the
above facts, the applicant has come up with the prayers referred
to earlier, In course of his submissim,it was urged by leamed
caunsel for the petitimer Mr,Mishra that he does not pray for
a directim tn the Respmdents to straightaway appnint him to a
Gr.D post.He submits that his prayer is confined to conferment
~f temporary status o the applicant w.e, f. 1,9.1993 and when
such tempnrary status is c¢mnferred,his case will have to be

censidered for apbsorption in Gr.D post after three years of

service agaimst two ait'of every three vacancies in' Gr.D festsy
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of the pepartment.

3 Respmdents have filed caunter oprosing the prayers

of the applicant in whibh they have takentwo grounds ;firstly
that the work performed by the applicant is different than the
work performed by dhe regular Gr.D employees. The applicant's
job is only 4f clearancefiprooting of vegetation day to day
sweeping, maintenance of site etc,Respmdents have also stated
that the applicant can not be cmferred with temporary status
because according to the subsequent clarificatim dated
12,7.1994, a persm whose initial engagement is mot on the
pasis of sponsoring thraigh pupl oyment ExChange can not be
cmferred with tempnrary status.nn the anove grainds, the

rRespmdents have ~pposed the prayer of applicant,

4, we have heard Mr.S.,Mishra,learned cmnsel for the
Applicant and Mr.S.B.Jena,learned additi mal sEanding Cainsel

appearing for the Respmdents and have alsn perused the recnrds,

Se on the pointthat the applicant's name has nnt been
spNs~red thrAigh Empl nyment ExChange, it is supmitted by
learned cunsel fnr the applicant that the Triounal in their
~rder dated 12.5.2000 in nA Nos.81 & 82/1938 have cmsidered
the circular dated 12,7.1994 andheld that this circular dt.
12.7.1994 is prospective in nature and is not applicadle to
the casual labourers whose engagement were prior to 12, 7.19§4.
It has also neen held that in view of the decision of the
Hm'ble Supreme Coart in the case of ExCise Superintendent ,
Malkapatnam,Krishna pistrict, Asndhra pPradesh vrs. K.3,N,
Visweshmara Rao and others reported in 1996(7)Supreme 201

it is nnot mandatory for the Departmental Authorities to employ
persms mly from the Employment Exchange. Thirdly it is submitted

that the Departmental Authnrities themselves had written to the



Empl oyient EXChange authorities to sponsor name: of applicant
) for engagement as casual labour with a view to confer temporary
status but the pmpl oyment pxchange Authorities refused to spansor
name of applicant because at that time he had already been engaged
under the Respmdents.nn the annve grainds,learned cainsel for the
applicant has submitted that the fact that his name has not been
sponsored thraigh empl oyment exchange can not deprive him for
getting the temporary status as per Annexure-4.Besides,it is
submi tted by him that frur nther persens who have been engaged
as Casual lab~urers much after the applicant have been cnferred
with temp~rary status and some of them have also been engaged in
Gr.D employlent and thus, the applicant has Deen subjected to
hrstile discriminati m, After delivery of orders dated 12.5, 2000
in nA Nos, 81832 of 1998,it has cane to aur notice that in the
Case of PASSPORT OFFICER, TRI VANDRUM AND O THERS VRS, VENUGOPAL C,
AND OTHERS, the Apex Cairt have ¢msidered this circular dated

12,7.1994 in their order dated 27,1.1997.It has been noted
in that case that some of the Respmdents were conferred with
temporary status and later on it was realised that some of
those who have been conferred with temporary status had not
been sprnsnred thraigh mEmpl oyment gxchange at the time of their
initial engagement,Apex Cairt has also nnted the Memorandum
dated 12,7.1994 in which it was clarified that under the scheme
mly those empl ~yees whrhave come thrmigh pmployment ExChange
&G(ﬁ‘\ 'shall oe given temprrary status.,Pecause of this in Ppassport
nfficer's case, those persms who had been given tempnrary
having temporary status,
status were derecngnised as persms/ .Considering the matter,
the Hon'ble Su.reme Coirt held that de-recognisation of the

temporary status,under these circumstances can not De held

aroitrary and made the following ocoservations;
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*If the Department decides that mly those

empl oyees whn are recruited in normal manner

i,e. thrmugh the employient exchange shall be given

the temporary status, no fault can be faund with

the department, The decision can not be said to

be unreasmnable or aroitrary®,
In the instant case, admittedly, the applicant was not spensored
thraagh Bmpl oyment gxchange, This is also pborne out by the
averments of the applicant himself that later on when the
Respondents had asked thepmpl oyment Exchange, the pmpl oyment
Exchange refused to sponsor name of applicant on the grc':urﬁ
that the applicant has already been engaged under the Respmdents, .
This itself shaws that his initial engagement was not thragh
Empl oyment Exchange.In view of this, on the basis of the
circular dated 12,7.1994,which has been considered by the

Hon'ble Sup reme CAart in the case referred to annve,he is

not entitled tn temp~rary status.

6. Next submissim of learned counsel for the applicant
is that five other persms have been conferred with temporary
status even thmigh they have been engaged as casual laooirers
after the engagement of applicant, Name of these five persms
have been mentioned in paragraph 4.8 of the n,A.Applicant has
not made any averment that these five persms have teen engaged
as casual labourers oterwise than throigh sponsoring by the
ppl oyment pxchange.In view of this, conferment of temporary
status o these five persons and subsequent regularisatim,
in cr.p posts,can have no bearing so far as applicant is
cCmcerned,
Te - Last pnint urged by leamed cainsel fnr the
applicant is that the law as laid down by the Apex Ceart in
Excise supdt,'case(supra)is ton be applied in this case beCause
larger and
it is aélater,_sench decisi mof the Apex Csurt,In @ny case, the

of
supdt., Excise's case is reported in 199 and the case
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Passport nfficer (supra) is decided in 1997,In any case in
EXCise supdt.' case, this circular dated 12,.7,1994 was not
specifically cmsidered but in this instant case, the circular
dated 12,7.1994 was cmsidered.Mnreover, Excise supdt.,'s case
relates to regular appaintment to the Civil Posts whereas,
the issue pbefonre us in the present case, is for cmferment
on casual workers,
nf temp~rary statusé In consideration of this, we have to

go by the decision of the Apex Ceoart in Passport nfficer's

case,

8. In view of the above, we hold that tiie applicatieon

is witheaat any merit and is rejected.No Costs,

= Joprafinon,

(G, NARASIMHAM : (sSoMN Q% D
M EM3 ER(JUDICIAL) VICE-QHAT :
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KNMY/CM,



