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CENI'RAL ADMINISTRATIVE TRIBUNAL
CUTTACK BENCH; CUTTACK

ORIGINAL APPLICALION NO. 37 OF 1998
Cuttack this th e 15th day of February/2001

CORAMS
THE HON®’ BLE SHRI SOMNATH SOM, VICE.CHAIRMAN
AND
THE HON'BLE SHRI G.NARASIMHAM, MEMBER (JUDICIAL)

Sri Babaji Sahu (Paimter)

aged about 47 years,

Som of ¢ Late Sagar Sahu,

At - Khapuriapada, POs Bamdala

Via - Manjuri Road, Dist-Bhadrak

00 APplieaﬂt
By the Advocates Mr . Niramjan Panda
=Ver sus-

1e Unjon of India represemted through the
General Manager, South Eastera Railway,
At - Garden Reach, Cgalcutta

2. Chief Project Manager, South Eastern Railway
At = Chaedrasekharpur, Bhubaneswar, Dist.Khurda

3. District Sigmal Telecommunication Engineer,
South Eastern Railway, At/PO/Dist - Khurda

eee Respond ents
By the Advocates Mr ,R.Le¢ Rath,
Addl Standing Counsel
(Rallw ays)
ORDER

MR o SOMNATH SOM, VICE.CHAIRMAN: In this Application under

Section 19 of the Administratiwe Tribunals Act, 1985, the

applicant has prayed for a direction to Responrdents 1 to 4
m\p ™ +to allow him to joinm his duties. In order dated 21.1.1999,
AV Divisional Rallway Manager, S.E.Railway(Res, 3) was deleted
from the cause title and now the Union of India represented
through its General Mamager, S.E.Railway, Chief Project Manager,
S.E.Rajlway, Chandrasekharpur, Bhubaneswar and District Sigmal

Telecommurication Engineer, Khurda are Respordents 1, 2, and 4

respectively.
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ot 2, The case of the applicant is that he got apnointment
as casval Khalasi on 5.12.1972 uﬁder the S<E.Railways and in
1976 he was assigned the duty of a Semi skilled Painter im the
SeE.Railways. Applicant has stated that in the same year, i.e.
1976 he was treated as Skilled Painter drawing the salary om
casual basis, It is stated that the applicant was drawimg salary
in the scale of ®,950 - 1500/~ till 1988. He has stated that,
according to rules he was entitled to and he was availing C.P.C.
scale of pay from the year 1981 as per 4th Pay Commission Report.
It is further stated that the applicart was treated as Permament
Construction Reserve (P.CR.) staff in pursuamce of Circular
dated 26,8,1989, It is further stated that in 1976 he was working
at Kendrapara and he was transferred to Kuakhai., He was allotted

duties under District Sigmal Telecom Engineer(P.S.T.E.) (Res.4)

and worked as Sigmal Operator, It is stated that the applicant

in 1988 suffered from paralysis and he was on sick leave ia 1938

and the said sick leave was duly approved by the appropriate

authority. It is further stated that he was on sick leave from

1988 to 1992 and in 1992 he filed representation before the

Chief Project Manager, S.E.Railway (Res. 2) to allow him to resume

his duties, but no orders were passed on this representation.

In Para 4.8 of the Application theapplicant has stated that he
X“" had obtained a fitness certificate in theyear 1994, but the
\“"‘Mﬁ‘) Chief Project Manager, S«.E.Railway did not allow him to resume
the duties. Applicant has stated that no disciplinary proceediag
is pending against him and/or initiated by the Department.:Ia the
context of the above he has come up in this O.A. with the prayers

referred to earlier.

3e Respordents in thelr counter have stated that Res. 2 and
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4 are nmot necessary parties in this case, because the applicant
has never worked under the Distr?ézzgtlfcommunicat1on Engineering
(Res,4), much less as a Signal Operaﬁgfﬂwgﬁe secomd point taken
is that cause of action in this case has arisen im 1987 and the
applicant has approached the Tribunal after delay of 11 years

in 1998, As regards service particulars, Respondents have stated
that one Bgbaji . -, son of Sagar Was initially engaged

as casual Khalasli in 1&%@ and was treatégvﬁl’casual Painter in
1976, He got the C.P L. scale from 1.1.1981 and he was conferred
with Temporary Status w.e.f., 1.1.1984. Respondents have denied
that the applicant was ever regularised in service as P.C.R,
staff. They have also stated that the applicant had never
applied for sick leave from 1983 till to-day. He had not reported
his illness to any departmental authority at any point of time.
Respondents have stated that the applicant had absented himgelf
from duties from 28,.1.1987. He has along with the O«.As not
submitted any cerﬁificate either from the Railway Doctor or
Private Doctor in support of his illness. Respondents have
denied that the applicant has " ever been granted sick leave.
Regpondents have stated that applicant was actually workirg
under the D.S:T «Es (Development) aﬁd had unauthorisedly
absented himself from duty w.e.f. 28.1.1987. They have stated
that Chief Project Manager is imn no way concerned and the
supposed represemtation addressed to the Chief Project Manager
is totally aksurd as there is no reason why it should have been
addressed to the Chief Project Manager, who is im no way
concerned with the applicant’s case. It is further submitted
that a major penalty proceeding under Rule-9 of the Railway
Services (Discipline & Appeal) Rules, 1968 was imitiated aubd
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the charge shest thereof was issued to him on 8/19.9.1987,

4

but this charge sheet could mot be served om the applicaat,
However, treatiag the earlier charge sheet as caacelled, a
fresh charge sheet has been issued to the applicant om 12.5.99
ind this has been received by the applicant vide Postal Ackmowledge-
mest of the Registered letter. It is further stated by the
despondents that the disciplinary proceedings will take its own
course and the aspplicant havimg absented himself from duties for
more than 11 years canno% claim that he should be immediately
taken back in service. On the akove grounds respondents have
opposed the prayer of the applicant.

4. We have heard Shri N. Pamla, the learned coumsel for the
appdicant and Shri R.C.Rath, the learned Addl.Standimg Counsel
appearing for the Rallway Admimistration and also perused the
records.

Bs From the averments of the respoadents made im their
courter, which have mot been denied by the petitioner by filimg
any rejoinder, it is clear that the petitioner has never worked
under the Chief Project Mamager, S.E.Rallway, Chandrasekharﬁlt,
Bhubabdeswar. In his Original Applicatiozzzge petitioner has
made mo averment that he has ever worked umder the Chief Project
Manager. As regards his averment that he was workimg under the
District Sigmal Telecommumication Engineer, Respondents have
stated that the petitioner was actually working umder BeS.T.E.
(Development) . From this it is clear that Respo;§Q§~Ne,4 is
not a necessary party in this Origimal Applicationy gomifa'r as
service particulars are comcerned, the petitioner has mowhere
averred that he was regularised im service. Imn para 4.4 of the

OsA« he has stated that ir 1972 he was appoimted as casual Khalasi
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and imn 1976 he was assigned the duties of semi skilled Paimter.
He does mot say that he was promoted amd/or appoimted as semi
Skilled Palater. Further he submits that in the same year, i.e.
im 1976 he was t_r‘eated as Skilled Paimter. He also does mot say
that he was appointed as Skilled Painter. Railway rules are very
clear that for promotiom from semi skilled to Skilled grade

an incumbent has to pass a trade test. There is mo mention im
the Crigiral Application that the petiticner has passed a

trade test and was appointed as Skilled Painter. He has merely
used expression like ’'assigned’ and’treated', which are no
substitutes for regular appoimtment to regular post. Respondents
have stated and this has not been denied by the applicant

that he has never beem regularised in service. Ir view of this
we hold that the averment of the applicant with regard to his
being a regular employee of the Rallway is without any basis

and we accept the averment of the Respondents that in 1987 he

was only a casual worker with temporary status,

The mext aspect of the questicn is about the applicant'se
absence from duties from 1988 to 1992, according to petitioner
and from 1987 till date accordimrg to Respondents. Applicant
has stated that he was on sick leave from 1988 to 1992, He
has also stated in Para-4(f) of the O.A. that his sick leave
was duly approeved by the competent authority. Respondents have
denied this and the ipplicant has not enclosed any medical
certificate either from the Railway Doctor oxr from the Private
Doctor in support of his contenticn that he was at all sick.

He has stated in Para=4(g) of the O.A. that in 1992 he became

all right and wanted t¢ joim the duties, buthe was mot allowed.
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But in Para-4(h) of the O.A. he has mentionad that he obtained
a fitness certificate in the year 1994, i.e. two years after
he wanted to join, i.e. in 1992, On the basis of all these,
We come to the inescapable comclusion that the averments made
by the applicant with regard to sick leaye and his becoming
fit in 1992/94 cannot be relied upon amd it would not be correct
to act upon such averment and issue direction to Respondents,

Respondents have stated that initially a disciplinary
proceeding was initiated against the applicant in 1987, but
treating the same as cancelled, a fresh disciplinary proceeding
has beer initiated in May/1999. In course of his submission,
thelearned counsel for the petitioner has made several averments
with regard to legalities involved in drawing up the disciplinary
proceedings against; the applicant after a delay of more than 12
yearsg He has also made submissions with regard to the mammer
in which the Inquirying Officer is conducting the inquiry, As
in this presemt C.A. thepetiticner has not challenged the
departmental proceedings, it is not necessary for us to consider
the same. But the fact of the matter is that A sciplinary
proceeding has been initiated against the applicant in Novemter,
1999 amd his period of absence starts from 1987, according to
averments made by the respondents, . In view of this
we direct the departmental authorities to com};lete ‘the inquiry
in the departmental proceedings agalnst the applicant withier
a period of 60(8jxty) days from the date of receipt of this
order, if nmot completed already, and pass final orders on the
report of the Imquiring Officer within a period of 30(Thirty)
days thereafter, We make it clear that in case the applicant

does not cooperate in the inquiry without sufficient reasons,
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then the imquiry should be concluded exparte., If at the
instance of the applicant, for sufficient cause time is taken
by the applicant, then the time allowed te him will qetnaid@i
to the time as . fixed by us above, &‘&‘wﬁ

The last question that arises for consideration is
as to how the gpplicant is to be treated till the pericd of
passing of the final order on the disciplinary proceedings
initiated agairst him. The applicamt is not a regular employee
and therefore, he could not have been suspended, He was a casual
employee and a casual worker is mot a raillway servant as
defined umder the Railway Code. In view of this we hold that
the applicant is not entitled to any direction to respomdents

the duties

te allow him to join/immediately inm view of his long absence
and alsc in view of his unreliable averments made in this
Original Application. The period of absence will be determined
on the basis of final orders to be passed by the disciplinary
authérity orn the report of the Inquiring Officer for which we
have already issued directionr.

In the result, O.A. is disposed of im terfms:of
observation and direction made above, but without any order

as to costs.

e Q MMMM N’@wfr ,

(G .NARASIMHAM) ATH SOM)
MEMBER (JUDICIAL) VICE.CHATRMAN) .0/,
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