IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
CUTT2CK BENCH sCUL'T2CK,

ORIGINAL APPLICATION NO., 361 OF 19938,

Cuttack thiis the K4l~ day of September, 1993,

ASHUTOSH MOHAPATRA. cee APPLICANT,
-VERSUS -
UNION OF INDIA & OTHERS. coe RESPONDENS®S.

( FOR INSTRUCTIONS )

1. wWhether it be referred to the reporters or not? \(*é') .
2. Whether it be circulated to all the Benches of
Central administrative Tribunal or not? O .
’h;&) ‘ o\ % ' - 5¢
I‘K}IXTH SO . , ( G. NARASIIHAM )

VICE-CHAIRAg\g 198 ME MBER(J UDICI AL)

-~



CENTRAL 2DMINISTRATIVE TRIBUNAL
CUTTACK BENCH sCUTT ACK,

ORIGINAL APPLICATION NO, 361 OF 1998 .,

Cuttack this the <4l day of Septemoer,1993,

C OR A Mg~
THE HONOURABLE MR, SOMVIATH SOM, VICE-CHALIRMaAN
AND

THE HONOURABLE MR, G,NARASIMiaM, MEMBER(JUDICIAL),
IN THE MATTER OFs

Shri Ashut csh Mohapatra, aed about 37 years,
8/0.Yulhistir Mohapatra, resident of D-78,
Sect or-1, Rourkela,Dist, sunde rgarch,

e e ¢ Applmarlto
By legal p:actitloner 3= M/s.P.R.Dash,Jecetendra Sahu,
Subhe mdu Mohanty,
alvocates,
-Ve rsus~

1q Union of India represented through the
Secretary to Government of India,
Ministry of pPosts,Dak Mantralaya,New Delhi,

2 Chief postmasterGeneral Orissa Circle,
Bhupaneswar,Dist,Khurda,

3. Post Master General, Sampalpur Region,
Sampalpur, PO, Saimbalpur,Dist,Samoalpur,

4, Senior Supe rintendent Of post Offices,
Sunde rgarh, Po/Dist, Sunde rgarh,

5. Shri Surendra Kumar Nanda, Accountant,
Division Office, Sundergarh,Po/Dist.sSundergarh,

.+« ResSpondents,

By Legal practitioner :- Mr, B.K.Nayak, Xiditional Standing
Counsel (Central)

® o o0




MR, G, NARASI vHAM, MEMBER(JUDICIAL) s~

Applicant ig\an Xccountant of Postal Deptt,,
serving at Rourkela Head Post Office unmder the Supdt,
of post Qffices,Sundergarh, Respondent No. 4, seeks
to gquash the order dated 07-C7-1%98 transferring him
to Sundergarh to be posted as Accountant (Annexure-B)

an the ground that the transfer has been made contrary

" to the transfer policy ad opted by the Department

and in order to favour Respondent No,5 Shri Surendra
Kumar Nanda to ke posted at Rourkela, this transfer
order has meen issued,HiS case is that , he has
joined at Rourkela on transfer on 24,6,1994 and as
per the transfer Policy and guidelines follaved by
the Department, unless cme completes four years term
ending in the month of Septemser, he is not liable
to be transferred apd transfer,if any, should ke
effected kin the manth o May. Though ke has not

completed four years of service,he has been transferred
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only to sccomnodate Respondent No,5 who had not even
completed a minimum period of ore year at Sundergarh
because though the letter of the transfer to Sundergarh

in May,1997, the transfer pericd would be counted from

‘Septemper, 1297 as per the guidelires, Moreover, applicant's

children, pricr to receipt of suwh transfer order, have

been admitted in Class-VI and Cl ass-IV at Rourkela and

this would cause a great hardship in case,he is transferred.
By order dated 22-7-98, this order of

transfex, sc far as the gpplicant is concerned, has

peen stayed and the stay omder ig still eamtinuing,

2. Respondent No.8% has not entered appearance
inspite of due service of notice,Departmental Responéents
in their detailed shaw cause to the prayer for interim
relief plead  that the gpplicant had completéd his
tenure of four years in the Post of Assistant Accountant .
Rourkela Head Office by 23,6,19% and as swh, is due
for rotational transfer,The transfer lisbility of the
applicant is cnfined to Sundergarh Division only and

in Sundergarh Divisio,there are three swh offices- namely
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Sunde rgarh Head Office, Rourkela Head Office and

Office of the Senior Superintendent of post Offices

|

\

l ;

l at Sundergarh, In all these three of fices, posts of

\ accountant/Assistant Accountant are available,

Respondent No,5 serving as accountant in the Office

Of the Senior Superinéndent of Post Offices, Sunde rgarh

(Respondent No, 4), represented to the Chief Post Master

| General, Bhubaneswar (Respadent No,2) for his
| transfer to Rourkela on the ground that his spouce
is serving as teacher at Rourkela, As per Rules, there
| is provision to cmsider posting of wife and husband
in the same station provided there is no administrative
| incnvenienece in this regard, Respondent No 2 i,e,
| Chief postmaster General, éris:-..a Circle, Bhubaneswar
\
favourably considered his representation and comnunicated
| to Respondent No.,4 hig decision to ﬁransfer Respondent
&\ No,5 to Rourkela, Asnnexure~-R/1 is the letter dated
l\ 2,7,19% received by Respondent No, 4 in this regard.
| On the basis of thifs order of Respondent No, 2,

~ N Respondent No,5 who had already completed one year of
~
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\ of s=rvice at Sumdergarh has been transferred to
\ Rourkela and applicant serving at Rourkela having
already completed morethan four years of tenuke at
that place,has been ordered to be transferred to
Do W
Sundergarh in the interest of service.mrlnm-j oining
\‘ . of the applicant, the post of Accountant at sundergarh

Iead Office is lying vaCant. Representation of the

. TN
applicant preypife—~feor some donmestic proplems,could
Ly

not have been favourably disposed of by the Respondents,

|

\ There is no mala fide intenticn in this transfer which

\ dces not involve viclation of any statutory provisions,
\ Transfer being an incident of service,can not so lightly

| be questioned.It is a matter for the appropriate

| .

1 ) authority to decide who should be transferred and to

| which place, Finally the Respondents say that no

guidelines has been violated in passing this order of

fia N

| transfer,
\ 3. During the hearing, learned counsel for

the applicant had takem us through warious decisions
\

| of the Apex Court in support of his contention that

‘ o onCe transfer order is passed on malice and is contrary
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to the guidelines issued by the Departwent,the sane
can not he legally sustained. He has alsgc cited a
Division Bench deecision of the Hon'ble Orissa High
Court reported in 1997(II) OLR - 3&3 (GANESH PRASAD
PATRA -VRS- WITED BANk OF INDI A AND OT:IERS), Thmaugh
this juigment, the Hon'ble High Court of Orissa
disposed Of as many as 21 writ cases filed by the
employees of United Bank of India challenging their
transfers to outside the state of Orissa on the ground
that the sa2id orders are contrary to the guidelires
for posting and transfer/placement for officers
framed by the Bank which was annexed as Anexure-2 to
the saild writ petitions.‘lhe Hon' ble High Court of Orissa,
taking note of the judgments Of the 2pex Court laid down
tn the susjeet,decided in the years 1991,93 and 1995

summarised the law on the points as followss-

" XXX XXX XXX
(1) Transfer being an incidence of service
should not be interfered with by the

Courts or Tribunals unless it is made
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mala fide, arpitrarily or in vioclation

of any statutory law.:

(11)

(iii)

(iv)
N

2dministrative instructions ean not

confer any right on an employee to Oppose

transfer;

Order of transfex can be interfe red
with if it is in violation of amy
statutory provisions,but while ordering
the transfer,the authority must keep
in mind the guidelines issued by the

A
Government oOr proper authority on the

subject;

If any representation is made by en
enploy.ee ifi respeet of his transfe r, the
appropriate authority must consider-the

same having regarxd to the exigency of

transfer,
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The Hon®ble High Court of Orissa
set aside the orders of transfer of the the applicants
to the outside the State of Orissa mainly on the ground
that the guidelines have not been kept in mind by
the trapsferring authority in not taking the case of
Officers, who are serving out side the State of Orissa
from 197 to 199 for transfer on repatriation to home
State ordered transfer of officers serving in the
State of Orissa though they were not due for such
>ha

transfer.!i:g reasam that weighed in the mind of the
Hon'ble Court that persons who are serving in the
State since 1979 as per the guidelines should have bkeen
transferred to outside the sState,Thus, this case 1is
clearly distinguishanle with the case before us,
which dees not at all involve any trahsfer from one
station to cther . In the instant case, the transfer

has peen made
/ from cne place to other within the same division and

Al am Fiw U plaix,
the transfer setween W}MI is hardly
A\

80 KMs connected with fregquent public transport,
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4, We also do not see that the guidelines
have been viclated by the Department, A copy of the
guidelines dated 23rd February,l199 has pecn filed
| 3
by the Department, K so also by the applicant. It is not
in dispute that the tenure periaod is four years.It is
also n t in dispute that the gpplicant joilned at Rourkela
on 24,6,1994, This four year termwasS complete
o 23.6,93.0f course the contention of the applicant
ijs as per the guidelines this four year term would
be complete on 30,9.98, and it is only thereafter, his
ndpe
case 1s pight fof transfer, We have carefully gone
tr.rough the guidelines,
op ke ading bf Clause.IB, will make it
Cclear that the '—Department &hould notwait in every
case till 30th of Septemger to fake a decision for
transfer of an employee,It lays down that transfer
should be effected sufficiently in advance of the
caumencement of the academic year ,0fficials who are
due to complete their tenure by 30th Septemoer in any

year sho 1d be transferred in the preceding April-

June period or the folloving Decempe r-January periad
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depending upon the academic session,Those who are
completing tenure after the 30th of September, should
be considered in Decemper of the year or in April-
June Oof the follawing year depending upon the starting
date of the academic session,In thig case four year
pexiaod of applicant was complete by 23,6,98, Hence

his wase was ’;%;t for transfer,This transfer order
was issued in the Ist week of July,19%.It is not

‘the positive case of the applicant that by thé date

of issue of the order the academic sessim has already
commenced. On the ocher hand, his own case would

reveal that after the order of transfer is issued

he had admitted his children in School at Rourkela,

We, therefore, 4o not see any flaw in
the order of transfer,I+ is true that Respondent
No,5 was brought back to Rourkela on the ground
that his spouwe is serving as teacher at Ralakela, |
This was done., after he had completed me year of
service,wiich is permissible under clause-8 of

the guidelines,



5. Even assuming the guideline has not been

Vo
strictly &dhe r_ed\in issuing the transfer of the

e~

applicant, yet we do not see any legal infa;rmity or
mala fide in the order of transfer leadingto-his
cagr, Aot Lo lepe

6. Ih view of our discussion abkove, we 4O

not see any merit in this petiticn, which is_ accordingly

dismissed,but without any order as to costs,

7. The order of stay passed on 22-7-93

stands vacated,

C ., —% 8- 35
( G. N ARASIMHAM)
MEMBER(JUDICI aL)



