CENTRAL ADMINISTRATIVE TRIBUNAL
CUTTACK BENCH s CUTTACK

ORIGINAL APPLICATION NO,263 OF 1998

Cuttack this the 3(sF day of August/2001 -
Baikuntha Nath Bhei Applicant (s)
«VERSUS=-
Unien of India & Others - Respondent (s)

(FOR INSTRUCTIONS)

L

1. Whether it be referred to reporters or net ? .

2. Whether it be circulated te all the Benches of the v ¥ ;
Central Administrative Tribunal or net ?
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CENTRAL ADMINISTRATIVE TRIBUNAL
CUTTACK BENCH : CUTTACK

ORIGINAL APPLICATION NO.,263 OF 1998
Cuttack this the .3i5t day of August/2001

CORAM s

THE HON'*BLE SHRI SOMNATH SOM, VICE-CHAIRMAN
AND
THE HON'BLE SHRI G .NARASIMHAM, MEMBER (JUDICIAL)

Sri Baikuntha Nath Bhei
S/e. Sridhar Bhei, Vill/Pest-Jhajia
Via-Barambagarh, District-Cuttack

eee Applicant
By the Advecates M/s.Ce.ReMisra
Ge Misra
T oK oMisra
T .K.Mandal
«VERSUS=

1. Unien of India represented through Secretary.
Ministry of Cemmunicatiens, Department ef Pests,
Dak Bhawar, New Delhi-110001

2. Member(Persemnel) , Postal Beard, Department of Pests,
Ministry of Communicatiens, Gevt, of India, New Delhi

3. Chief pest Master General, Orissa Circle,
Sachivalaya Marg., At/PO - Bhubaneswar, District-Khurda

4. Directer of Pestal Services, Bhubaneswar, Office ef
CePsMoG., Orissa Circle, At/PO-Sachivalaya Marg,
Bhubaneswar., District-Khurda

5. Superintendent of peost Offices, Quttack Seuth Divisien,
At -P .Ko.Parija Marg, PO-Cuttack G.P.0.,
District-Cuttack-753 001

6. Sri Sankarsan Nayak presently A.S.P.0s, Sundargarh
District-sundargarh

oo Respmdents
By the Advecates Mr.B«.Ke Navak, A.S.C.

MR .G NARASIMHAM, MEMBER (JUDICIAL)s Applicant, Baikuntha Nath

Bhei, while serving as Extra Department al Branch Pest Master,
Jhajia Branch Office, in acceunt with Brambagarh S.0. ywas
remeved from service by order dated 30.6.1994 passed by
Directer of Postal Services, Bhubaneswar (Res. Ne. 4) vide

Annexure-4, Applicant's departmental appeal under Annexure-5
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was dismissed by the Appellate Autherity, viz., Chief Pest
Master General, Orissa Circle, Bhubaneswar (Res. Ne.3) in
erder dated 9.12,1994 vide Annexure-6, Thereafter the
applicant preferred revisien before Member (Persennel), Pestal
Board (Res.No,2) vide Annexure-7. This petitien was ultimately
dismissed in erder dated 29.10.1997 (Annexure-8). Helice this
Original Applicatien filed en 8.5.1998 praying fer quashing
the erders of the Disciplinary Autherity, Appellate Autherity
and the Revisienal Autherity vide Annexures-4, 6 and 8,
respectively.

Respondent Ne.5, i.e., Superintendent of Pest Offices,
Cuttack (S) Divisiem in Memo dated 6.10.1993 (Annexure-1)
served the charge sheet en the applicant. The charge is that
on 7.11.1990 the applicant accepted Rs.182/- frem the depositer
of R.D.Account bearing No,18784 tewards the ReDeDeposit s with
surcharge £or the menths f£rem April te Octeber, 1990. Again
en 15.12.1990 he received further ameunt ©f Rs.50.25 frem the
same acceunt helder tewards the deposit fer Nevember and
December, 1990. Theugh the applicant mentiomred the receipt
of these two amounts in the R.D. Passbeek with his initigals
and the date stamps, did net make corresponding entries in
any other relevant Pest Office records en these tw® dates.
But, hewever, on 2,4,1991 he incorporated an ameunt ef
Rs+ 344,50 constituting these twe ameunts including the surcharee
ameunt upte april, 1991 im the Gevernment Account, Thus,
accerding te Department, the applicant temperarily misappre-
priated the ameunt ef gs,182/- frem Nevember, 1990 til}l
14,1991 and Rse52.25 frem 15.12,1990 till 1.4,1991, vielatineg

the previsiens ef Rules 131 and 174 of the Rules for Branch
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Offices and in this way he failed te maintain absolute
integrity and devetioen te guty, as laid dewn under P & T
B.D.A. (C&S) Rules, 1964, The applicant having denied the
charges, the matter was enquired by an Officer appointed
feor this purpese. In his repert under Annexure-2, the
Inquiring Officer held that emtrustment of the ameunts en
two Occasions te the applicant by the depesiter er his
moether had net been preved and as such the ameunt acceunted
for en 2,4.1991 cannot be said te have been accepted by the
applicant en 7.11.1990 and 15.12.1990 respectively. Accerdingly
he disbelieved the imputatien ef temperary misapprepriatien
and held that the charge relating te infringment ef Rule-174
and failure t© maintain absolute integrity under Rule-zg\7
of the Conduct Rules had not been preved. Hewever, he held
that the charge with regard te infringment ef Rule-131 in
making the entries in the Passbeek witheut actually receiving
the cash had been established. Thereafter the Disciplinary
Autherity, i.e., Respondent Ne.4 sent a cepy of the enquiry
repert te the applicant in letter dated 4.5.1994 under
Annexure-2, inferming him te make represemtatien, if any,
fer being censidered by him. In response to this, the
applicant submitted representatien under Annexure-3, The
Disciplinary Autherity, hewever, differed frem the findings
of the Inquiring Officer and held the imputatien with regard
to® temporary misappreprigtion has been established and
ultimately passed the order of remeval frem service. As
already stated, this erder of the Disciplinary Autherity
has been cenfirmed by the Appellate Autherity as well as

the Revisienal Autherity.
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2. The grievance of the applicant is that the
Disciplinary Authoerity 5;;;; net have disturbed the main
finding ef the Inquiring Officer that imputatien with
regard toe temporary misapprepriatien has net beeR establishegd
and se en, witheut issuing him a netice centainineg his
tentative view en the findings ef the IrRquiring Officer en
that part of the imputatien, Had he given such netice, he
could have had the eppertunity te explain that the findings
arrived at by the Inquiring Officer were not ligble t®o be
interfered with. In the absence of any such netice, the
principles of natural justice have been gressly vielated
by the Disciplinary Authority te the prejudice ef the
applicant. Hence the impugned order of the Disciplinary
Authority as well as the orders of the Appellate Autherity
and the Revisienal Authority are vitiated. Moreover, the
punishment imposed is grossly dispropertionate te the gravity
of imputations made against him,

correctness and
3. The Department in their ceunter justified the/valigity
of the impugned erders.
4. We have heard Shri Ce.R.Mishra, the learned ceunsel
for the applicant and shri B.K.Nayak, learned Addl.standing
Ceunsel fer the Respendents. Alse perused the recerds.
S5e Theugh in the ceunter peint of limitatien was net
pleaded, during hearing Shri Nayak raised the peint ef
limitatien. But the fact remains that the Revisienal Autherity
passed the final order en 29.10.1997 (Annexure-8). This
Original Applicatien filed within one year thereafter, i.e.,
on 8.5.1998 is in time.
6. It is net in dispute that the Disciplinary Autherity

had not issued notice t® the applicant cenveying his temtative
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view on the imputatien of temperary misappropriatien and
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censequent infringment of Rule-174. Hence the point fer
determinatien is whether the Disciplinary Authority @euld
have disturbed the findings of the Inquiring Officer en
this part of imputatiem without issuing a notice te the
applicant conveying his tentative decisien en that
imputatien, in order te enable him te submit representatien,
if any, and the Disciplinary Authority having net cbserved
this precedure, whether the applicant was prejudiced and
thereby the preceeding is vitiated.

o As early as 1964, a Censtitutien Bench of the Apex
Caurt in the case of Union of India vs. H.C.Geel, reported
in AIR 1964 SC 364, in Paragraph-11 of the judgment held as

under

" After the repert is received by the Gevernment,

the Gevernment is entitled te consider the report and
the evidence led against the delinquent publie
servant . The Government may agree with the repert
or may differ, either whelly or partially, frem the
conclusions recorded in the repert. If the report
makes findings in favour of the public servant,

and the Gevernment agrees with the said findings,
nething more remains to be deme, and the public
servant whe may have been suspended isemtitleg te
reinstatement and censequential reliefs. If the
report makes findings in faveur of the public
servant and the Gevernment disagree with the said
findings ang holds that the charges framed against
the public servant are prima facie preved, the
Gevernment sheuld decide previsienally what punish-
ment sheuld be imposed en the public servant znd
preceed t® issue a sec®nd netice against him inm
that behalf, If the enquiry officer makes findings,
séme eof which are in faveur ef the public servant
and some against him, the Gevernment is entitlegq
te® censider the whele matter and if it helds

that seme or all the charges framed against the
public servant are, in its epinien, prima facle
established against him, then alse the Gevernment
has te decide previsienally what punishment sheuld
be imposed en the public servant and give him
netice accerdingly. It weuld thus be seen that

the ebject of the secend netice is te engble the



e

6

public servant te satisfy the Gevernment en beth

the ceunts, one that he is innecent of the charges

framed against him and the other that even if

the charges are held preved against him, the

punishment preposed t® be inflicted upem him is

unduly severe. This positien under Art. 311 ef

the Constitdtien is substantially similar te

the pesitien which geverned the public servants

under S. 240 ef the Gevernment of India Act, 1935.

The scepe and effect of the previsiens ef s, 240

of the Government of India Act 1935, as well as

the scepe and effect of Art. 311 ef the Censtitutien

have been considered by judicial decisiens en

several occasiens and it is unnecessary to deal

with this peint in detail, vide Secy. of state

ve I.MoLal, 1945 FCR 1033 (AIR 1945 FC 47) High

Commr. for India v. I.Melal, 75 Ind. App 225:

(AIR 1948 PC 121) and Khem Chand v. Unien ef

India, 1958 SCR 1080 (AIR 1958 SC 300) "

The same view has been reiterated by the Apex Ceurt

in Kunja Bihari Mishra case reperted in 1998 (2)scsLy 117.
Again in Yeginath D.Gagade vs. State of Maharashtra reported
in 1995(5) SLR 248, the Apex Ceurt, while reitergting this
view held that delinquent's right te be heard under such
circumstances is a constitutienal right previded under art.
311(2) and by nen issue of such netice indicating the
tentative decisien of the Disciplinary Authority weuld
vielate the principles of natural justice. Even in the
absence of specific previsiens under the relevant disciplinary
preceedings rules, rules of natural justice are t® be read
inte the rules. |
. In view of this well established legal principle
enunciated by the Apex Court new and then, we have ne
hesitatien te hold that the Disciplinary Autherity gressly
vielated the principles of natural justice by disagreeing
with the findings ef the Inquiring Officer and helding that
the applicant had committed temperary misapprepriatien ef
the amounts, &s indicated in the charge sheet, without

giving him a reasonable eppertunity te have his say in the
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matter by issuing a netice indicating his tentative
decision thereon. Hehce the findings of the Disciglinary
Authority, Appellate Autherity, se alse the Revisiengl
Authority that the applicant cemmitted temporary misa-
ppropriatien of the ameunts and thereby infringed Rule-174
and ceonsequently failed te maintain abselute integrity
and due devotien te® duty cannet but be set aside. Hewever,
we see no® reason to set aside the finding with regard te
infringment of Rule-131 in incorporating entries in the
passbeek without actually receiving the cash.
g Questien new arises for determinatien is whether
punishment of remeval frem service will be justified simply
because the applicant, without actually receiving the ameunt
on tw@® ©ccasions made entries in the pasSbOOkt we feel,
punishment of remeval frem service for such szgé}e negligence
en the part of the applicant cannet but sheck eur judicial
genscience, specially when the enquiry report reveals
benafides of the applicant by bringing this te the netice
of the higher autherity subsequently, whereafter the
disciplinary proceedings was contamplated and ultimately
culminated ﬁibremeving the applicant frem service. It is
true that a Ceurt/Tribunal cannet substitute its view en
the punishment imposed by the Disciplinary Authority. Yvet
if the punishment impesed is sheckingly disprepertienate
te the charges established the same can be interfered with,
Under such circumsStances, as has been laid dewn by the
Apex Ceurt in B.C.Chaturvedi's case reperted in (1995) 6 scC
749, the Tribunal can apprepriately meuld the relief either

by directing the autherity te recomnsider the penalty er
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toe sherten the litigatien in rare and exceptienal cases

impese apprepriate punishment with cegent reasens. The
applicant, as the recerd reveals, had been put under off

duty in the year 1993. As per rules prevalent then, E.D.
Agents under put eoff duty were net being paid any allewance.
In ether werds: the applicant has been witheut receipt of

any allewance all these years. Hence remanding the matter

at this stage te the Disciplinary Autheérity with a directien
t® impoése apprepriate punishment in respect of the formal
infringment eof Rule-131 as mentiened under Rule-7 of E.D.
Agents (Cenduct & Service) Rules, 1964, weuld further greleng
the conclusien of the preceedings. We, therefere, considered
six categ®ries of penalties, as menticned under Rule-?jblauses
5 and 6Y relating te remeval and dismissal, which as already
discussed would net at all be appropriate in the facts and
circumstances of the case. Clause-IV relates teo recevery

frem the delinquent for any pecuniary less caused te the
Gevernment by negligence or breach ef its erder. This type

of punishment weuld net alse apply since there is ne pecuniary
less caused to the Department. Clauses-II and IIirelate to
debarring the E.D.Agent(s) frem appearing in recruitment fer
the posts of pPostman/Pestal Assistants/Greup-D posts. As of
te-day the applicant is moere than 50 years of age, as weuld
be evidemt frem the verificatien statement made by him in

the Original Applicatien. Hence the punishment of penalty ef
debarring him frem appearing in these recruitments will net
carry any meaning. The enly subsisting ene "censure" will be
apprepriate punishment in eur considered view. In the result,
while setting aside the findings of the Disciplinary Autherity,

Appellate Autherity and the Revisienal Authority as te the
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commissien of temporary misappropriatien by the applicant
established and cemnsequent infringment eof Rule-174 ang thereby
failure te maintain agbselute integrity and devetien te guty,
we upheld the finding with regard te infringment ef Rule-131
in incerperating the entries in the passbeek witheut actually
receiving the cash and accerdingly while quashing the impugneqd
erders of removal frem service, we impese the penalty "censure"
en the applicant with directien te departmental authorities
t® reinstate the applicant in service ferthwith by making it
clear that he weoulg not be emtitled te backwages till the
date of his reinstatement.

1o With the beve ebservations and directions, Original
Applicatien is dispesed eff leaving the parties te bear their

ewn cOsts,
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