CENTRAI ADMINISTRATIVE TRIBU INAT.,
CUTTACK BENCH.CUTTACK

FACUKN

O.ANG. 254 OF 1998
& : Cuiiack, this the 2gMay, 2004

Krishna, son of Kamulu

Applicant
A
YIS
Union of India and others Respondents

FOR INSTRUCTIONS
: =
i Whether it be referred to the Reporters or not? ¥
2. Whether it be circulated to all the Benches of the Central

Administrative Tribunal or not?

(MR MOFANTH
MEMBER(JUDICIA




O.ANO. 254 OF 1998
Cuttack, this the Yoy May, 2004
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Union of India, through the General Manager,
7

5. Railway, Ga rdeﬁ Reach, Calcutta (W.13.)

2 The Chief Al:‘ s:iru ve Oilicer i Proteci Ai/P{)
. A 113 NLli1lN A £ LM l LL&CL \‘ L\J~IV\J1‘)’ & LL g
Chandrasekharpur, Bhubunvs var, Dist. Khurda.
3. Dieputy Chief Elecirical Engineer {Consfruciion), South
p \ 7?7
Eastern Railway, Visakhapamam A.P.).
4. The Chief Project Manager, 8.E.Railway, Visakhapatnam

(4]

Junior Engineer, TRD-I {Con.), S.E.Railway, Koraput,
AVPO/Dist. Koraput
Respondents

Advocaies [or the applicant - M/s P K.Chand,D.Satapathy,
B.P Tripathy.

Advocates for the Respondents- M/s D N Mishra, S.K Panda.
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I1e has also alleged that non-
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regularisation of his service in Group C post is an act of arbitrariness

Article 16 of the Constitution.

3. The applicant has claimed that he was given PCR status with effect
from 1.1.1990 and that he should have been already considered for

reenlar
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isation as Fitter Gradce IIIL a post which he is holding since Fcbruary

order dated 29.1.1998 by which the Tribunal while rejecting the O.A. had
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given an opportumiy {0 the applicant that should he so deswe
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submit a written undertaking expressing his willingness to  be

undertaking is submiited by the applicant, the Respondents would be bound

io accepi s ophion.

5. In the carlicr round of lifigation in OA No.2 of 1994 the applicant had
sought for a declaration that he is a regular Grade III Fitter and is entitled io

continuc as such. The finding of the Tribunal was that the applicant was
holding the post of Grade III Fitter in the Consfruction Organisation on ad

hoc basis and that an ad hoc appointee has no right to hold a post on regular
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basis. It had also hesn held by the Tribunal that the applicant would

continue on ad hoc basis strictly in terms of his order of appoiniment and sc

lon work is there for him. It was also held by the Tribunal that the

{)¢]

applicant had not prayed for regularisation and therefore, this issue was not

adjudicated in that O A,

6 The applicant in this O.A. has come up with the plea that he has a
right to be regularised i a Group C post either in the Construction

Respondent No.3, dated 12.3.1998 directing him o report 1o S.P.O(C ),
/isakhapatnam, for absorption in Open Line be quashed, being arbifrary.
7 The Respondents have stoutly opposed the Original Application. They

have submitted that after his O.A.No.2 of 1994 was rejected by the Tribunal,
he was directed fo report to the concerned authority for being absorbed in a

Group D post in Open Line by their order dated 12.3.1998. The applicant
thereupon filed the present O.A. On 18.5.1998 ihe Tribunal afler hearing
thc mattcr on thc qucstion of mnterim relicf at the admission stage had
observed that while it was not inclined to stay operation of the letter dated
12.3.1998 {Amncxurc 3). but in vicw of the findings of thc Tribunal in OA

No.2 of 1994 the applicant was bound to confinue as Fitter grade Il on ad

hoc basis so long as three persons junior to him in litter Grade Il were



continued  as  such, those three persons heing Ch.Sankara Rao
T.A.V.Satyanaayan and Ch.V.S Manpapati Rao. The Respondents have
now clarified in their counter reply that none of these three persons is Junior

fo the applicant. Further that out of these three officials, two have already

boen absorbed as Group D staff in Open Line and the other onc has becn

absorbed in PCR Group D post but aliowed to work as Fitter Grade III on ad

{(Construction),Bhubaneswar. They have submitted that ad hoc promotion of
the applicant as Iitter Grade T is being continued in casual capacily withoui

pensionary benefit fill Construction Project remains in operation and the
services of the applicant are required. It has also been stated by them that the
applicant attained temporary status as Khalasi with effect from 1.1.1984 and
was fermed as Project Casual labourer vide order dated 27.10.1986 in terms
of Establishment Serial No.187/86. After completion of the said project he

was inducied o Korapui Rayagada Projeci with effect from May 1987 along

with other staff of the said organization. They have stoutly denicd that he

was ever granted PCR status from 1.1.1990 and that the applicant had ever
been regularized against any PCR post. By submitting their reply datced
16/17.5.1990 (Annexure R/2) they have sought to substantiate this statement

that in May 1990 whereas 257 casual workers were granted PCR status, the
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name the applicant did not find place in that list and therefore. his

conferred with PCR datus as vet. With regard to the claim of the applicant

for rogular absorption in Group C, thov by inviting roforcnce o fhe

troup © . lhey have also stated referring to Establishment Seria
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skilled/skilled arfisan he is required to be trade-tested for adjudging his

suitability for the post for which he was being considered, that passing of
such a test does not confer any right on an official for regularization against
regular post. They have also argued that all the posis in Constiuction

Organization are work -—charged. purely temporary in nature and are

47 4 . 1 ® : I 4 Eeeg, 3
coniinued from year {0 vear hasis depending upon availability of works and
allocation of funds and thercfore, the question of giving appomntment in the

construction
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roanization does not arise. Referrino to the ovisions of
orgamzanon aoes not anse. Referring to the DrOVISIOns o1
7

Establishment Scrial No. 75/97 they have stated that thc claim of the

applicant for absorption in Group C post would have merit, had he heen

cither a Diploma-holder or had he possessed other qualification, he could

A




Railway Recruitment Board without any ape lmit However, casual
labourers who are  not Diploma holders are not qualified to he considered

as skilled artisans against 25% of the promotion quota vacancies for

wption in Group D on the basis of number of davs put in as casual

labourers in the respective units. They have, therefore, arcued that the claim
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provisions made in Estblishment Serial No.75/97 and that is how the

group D category in Open Line. Ti ey have further emphasized that
regularization can only take place against a post in the Open Line and not in

nstruction Organization. The Re espondents have alse referred to the
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which relying on the Apex Cowt’s decision in the case of 7 {/nion of India
and otf Motilal and others. 1996 ATC 304, has held that merc

regulariscd (in Class [I post. Reforring to this Bonch's decision in OA
No.2/94 the Respondents have aiso submitted that the applicant’s praver for

regularization in the Construction Organization having been found withou

/.
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merit in that O. A ke cannot be allowed to again agitate the same issue

8. We have heard the learned counsel for both the sides and have

4

perused the records placed before us. The applicant has filed rejoinder and
1

also an additional rejoinder and the Rospondents have filed reply to the

3

rejoinder.
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on thedecision of Caleutta Benchof thisTribunal in OA No.1003/92, decided
the provision made in this regqrd m Establishment Serial No.141/63. He has
argued that the Railway Board by their Establishment Serial No.141/63 had
directed all concemed that wherever casual labourers engaged in work-
charged establishment of certain Departments get promoted to semi-
skilled/skilled and highly skilled categories due to on-avatlability of
dcparimcnla'l candidaies and continue 10 work as casual emplovees for very

long period, they should be straightaway absorbed in regular vacancics in

f."‘

% vacancics rescrved for departmental promotecs from the unskilied and
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is of hitle help to the applicant because all the applicants in that O.A. were
direct recruit skilled arfisans working in casual capacity and had attained
temporary status in therr respective posts. Thus the applicant in this case
cantiot comparce his casc with thosc applicants as he was nover dirceth
recrutted as skilled artisan but was recruited as casual labourer. Having

case, we see lot of force in the submission made by the Respondents and

JA No.10063/92 has
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1. With regard to the claim of the applicant that his case for

regularisation should have been decided by the Respondents on the basis of

Establishiment Serial No.141/63, the Respondents by filing reply fo the

rejoinder have stated that for the purpose of regularisation of casual labourer
41

the said Establishmeni Serial is no fonger holding the ground in view of the

further instructions issucd i this rcgard by thc Railway Board under
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Establishment Serial No. 75/97. The applicant in spite of being given the
liberty of filing an additional rcjoinder on 15.3.2004. in roply to the
submission made by the Respondenis on 24.3.2004, has not heen ahle fo

convincingly argue how Listablishment Serial No.141/63 holds the ground

b



Fstablishiment Serial No. 7597 now  issued. We have

araf i vt o tha snat et d sAdditional reininder Sled Fws s ot o
carcfuily perused the rejoinder and additional rejoinder filed by the applicant
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vacancy m e post of kitter Grade [T after he became successful in a trade

the applicant 1o such post on ad hoc basis”  We have also perused
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Establishment Serial Nos. 141/63 and 75/97. Establishment serial No.141 of
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regular vacancies in skilled grade to he extent of 25% vacancies reserved for
deparimenial promolees from the unskilled and semi-skilied calegories.

Establishment Scrial No.75/97 contains instructions rcgarding regularisation

Group C posts like Work Mistri, Permanent Way Mistry, 1.0.'W, Pharmacist

tC. In Paragraph 3 of the circular it has been laid down that such casual

G




labourers working in Group C scales may be regularised on the followi

i) All casual labour/substifites in group C scales whether they
are Diploma Holders or have other qualifications, may be given
a chancc 1o appaear in cxaminations conducted IW RRB or the
Railways for posts as per their suitability and qualification
without any age bar;
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ales as are presently entitied for absorption as skilied artisans
the promotion quota mayv confinue to be

considered for absorption as such;
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basis of the number of days put in as casnal labour in respective
units.”
The plea of the applicant is that the Establishment Serial No.141/63 is still in
haga i

vogue and he is entitled fo its benefit. ‘The Respondents have refuted it to say

that Estabiishment Serial No.141/63 has been subsumed in Estabiishment
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this circular, the case of the applicant will be governed by the instruction
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contained in paragraph 3 (i), where it is said that all casua! labour may
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continue fo be considered for absorption in group D on the basis of the
number of days put in as casual labour in respective units because the

1 09t

applicant was nof recruited as casual labour in Group C scale. In other

fom
.
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waords,the regularisation of sarvice of the applicant sha

~

ollowing the instructions of Establishment Serial No. 75/97.

o

2. 'there is another angle to this case to be considered by uis. The claim

either i Construction Organisation or in Open Line. Aller

stated by both the parties regarding recruitment and appointment of the
applicant, we find that his claim is devoid of merit because the applicant was
recruifed as a Casual Khalasi on 1.11.1980, granted temporary status with

effect from 1.1.1984 and later on appointed against a semi-skilled post on ad
hoc basis and inf:rt:a.l-c‘r appoinied agamsi a skilled posi. Regularisation can

~

take placc only agamst a post to which an outsider can be inttially appointed

No.75/97. In terms of that listablishment Serial. only a casual labour who

4~
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was initially appointed in a post carrying Group C pav scale can be
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repularised subject to fulfilling the elipibility conditions. The applicant, who

asual Khalasi. does not come within the ambit of
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these rules governing reguiarisation in Group C post. In the circumstances,
in the O A, which is accordingly dismissed, being dovoid of

P
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mertt. In the result, his prayer for quashing the tmpuened order dated

13, Before we close the matter, we would like to point out that the

Memo purporied to have been issued b" the C.A.O. (Con.),Visakhapamam

dated 16/17.5.1990 regarding absorption of Project Casual Labour against

60% Group D PCR posts where his name was shown to be appearing at
Serial No.305. The Respondents have disputed this document as being not

genuine. We had compared Annexure 9 with the copy of the letter submitted
by the Respondenis along with their counier ai Annexure R/2. We had also

called upon thc Respondents to place beforc us the Casual Labour Live

Register to verify the claim of the applicant. Having perused the Live

R d

Register and the copy of the lotier at Anncxurce 9. we ware of the view tha
the applicant had fried fo mislead the Tribunal by filing a letfer which was

not a true copy of the letter issued by the Chief Administrative Officer
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(Construction), Visakhapatnam. We not only disapprove of this unbecom ing

conduct of the applicant, we hereby impose cost of Rs.1000/- {Rupees one

thousand)only on the applicant for adopting undesirable behaviour.

ey

(M.R.MOHANTY) B.N.SOM)
MEMBERJUDICIAL) VICE-CHAIRMAN

ANT/PQ
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