
IN THE CENTRAL ADMINISTRATEVE TRIBUNAL 
J TPAK B NCH; QJ TT1cK. 

ORIGINAL APPLICAON NO. 252 OF 1998, 
Cuttack. this the 8th day of M a y 	2000. 

AKSIfA PTJMAR NAYAK. 	.,.• 	APPLICANT. 

VRS, 

UNION OP INDIA & ORS. 	•... 

FOR INSTJCONS 

whether it bereferred to the reporters or not? 

whether it be circulated to all, the Bichepof the 
Ctra1 AIflinistrative Tribunal or not? 

d 

(G. MARASIMUAM) 	 (SOMNATh SOM) 
M 43 ER (JUDICIAL) 	 VIC E-C}iAI RMAN 



CENTRAL 	NISVE TRIBUNAL 
CU TTACK B CH: CU TTAC(. 

ORIGINAL APPLICATON NO, 252 OF 1998. 
Ctack, this the 8th day of May.2000. 

CORAM; 

THE HONOURABLE MR. SOMNATh SOM, VICE-CHAIRMAN 

A N D 
THE HONCURA13LE MR. G. NAR SIMHAM,M]MBER(JUDL.). 

AXSH!A 1<IJMAR NAyA1 
Aged ab tA t 38 years. 
s/o.Jagabandhu Naak, 
At/PO:KUlgi. 
Via sB ahalda, 
DistgMayu rbhanj, 
presently working as g)I3PM, 
Kulgi B ranch post Office, 
Kulgi, Via.Bahalda, 
DISTsMAU RBHANJ. APPLICANT. 

By legal practi tict)erg M/s,K. p,Mishra, S. Rath,J.FhafldaYatrY, 
B. Sisr.:JXate, 

. VERSUS 

	

1, 	Uri 	of I1di 	 • ;:t:u 	jt 

Director Gcera1 (posts) ,ak Bhawan, 
()k* Roi' Né1 Dlhi.r, 

	

2. 	upedntendent of: Fy: oafir 
Mun1 D1T1.. (BaEics 
At/PoB a ripada, Dis t,MayU rbhanj. 

	

3, 	SubDivisicLa1 Insector(Posts), 
Rai rangpt t, At/Po;Rai rangpt r, 
DistsMayurbhafli. 	 .., 	... 	RIOJJ1. 

By 1 egal p raC U U cn er $ Mr. Anup Kuma r B as e, 
Senior standing Ccinsel (Central). 



ORD E R 

MR. SOMNATH SCM, VICE-CHAIRMAN: 

in this oiginal Appi ic a U ai, under section 19 of th 

Administrative Tribunals ACt,1935, the applicant has prayed for 

quashing the order dated 2.4.1998,Annexure-3,terminatirig his 

services as EDB441 Kulgi Branch Post office aipayment of notice 

pericxl emoluments. 

Applicant' s case is that he was duly appointed in 

a put off duty vacancy, after cocisideraticn his case alcngwi.th  

seven others being sponsored by the Employment EKchange and 

accordingly order of appointment was issued to him on 10.1.97, 

at Annexure-2. His grievance Is that withcit affording him any 

opportinity,his serviceshave been terminated in the order at 

Ann exu re-3 • In view of this, he has c ane up in this applic ati i 

with the prayer referred to above. 

Respcfldeflts in their counter have cpos& the 

prayer of applicant. They have stated that after the persa2s 

spc*sore5 by the Emplc!Iment Exchange, they wer.e asked to file 

appi IC a ti. ai in proper f orm wi th n cc es s a ry d ccumen ta U cn • n ly 

nine carzc3idates iiicluding the applicant filed the petition 

and seven were eligible.Amongst the seven candidates, applicant 

did not get the higher percentage of marks but the appointing 

authority ,supdt. of Post Offices,Mayurbhanja DiViSiCiri, 

MayUrbhanja decided to give preference to the applicant because 

he had sufficient incane and had landed properinhis o'in name. 

The selection and appointment of applicant was reviewed by the 

Chief P c5 tina ste r General and f oi nd th a t the app ol n tmen t of the 

applicant even thcugh he has got less marks than the other 

canidates,was irregular and therefore, Ordered.ance1laticn 	i 

of appointment of applicaflt.ReSPCfldefltS have stated that the 
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Superintident of Post Offices, accordingly issued the impigned 

order at AflfleXure-3 Under 	(b) of the mPs ccziduct and 

S e rvic e i.i I. es • ReaP aid en ts have $ ta ted that the ecU ai taken by 

the Supdt. is legal and. isaccording to the Miles and therefore, 

they have cpposed the prayer of applicant. 

4. 	 we have heard Mr.K.P.Mishra, learned Ca.znSel for the 

applicant and M,A.IçBose,lea rnei Senior Standing CQ.insel 

appearing for the RespaI5ents and have also Perused the records. 

I t has  been submitted by 1 earned C oins a]. for the peti tion a r 

that acc ordinçj to the circular of DC Posts which has been 

ci rculated to all Supdts, in circle Office letter dated 9.12. 97, 

and has been end Os e1 by the Rasp cnd en ts thens el yes in Ann exu re-

R/5 it has been stated that where services of an ED Agent is 

to be terminated because of irreguiD rity in his appointment 

invariably a show cause notice has to be issued to him and his 

reply in response to the shcw cause notice shcj.ild be ccnsidered 

before final oners are passed.In this circular it has also been 

provided that while issuing the final terminatin order reference 

shculdnot be made to Rule 6(b) of the ED A9ents'•(aiduct and 

Service) Rales but an executive order after considering the 

representatt on of the c onc erned ED Agent shoUt h be passed. 

i 	is submitted by the I earned ccunsel for the peti U cner that 

the Depa r trflen ta 1. AU thori U es hay en ot admittedly followed the 

above direction of the DG p0sts and in the prccess, the applicant 

has been prejudiced. Inview of this, learn ed c o.in se]. for the 

petitioner has stated that he does not want to make his submiss 

ion on the merits of the matter,Ife also does not want to urge 

his prayer for quashing the Rule 6(b) for being vicative of 

Art3,14 and 16 of the Constitition of Iridia.It is submitted by 

the learned Senior Standin.g  Cj.tnsei that even thcih no notice 

has been issued tothe appbicant before issuing the order at 



Anne.XUre-3, applicant has not specifically averred in his 

original Application that thery prejudice has been caused 

to him and therefore non-issuance of the shc' cause notice 

by itself will not invalidate the order at Aflnexure.A/3.It is 

further stated by learned Senior standing Ciinsel that the 

Tribunal is catipetent to go into the merits of the matter 

and in this case in the face of the record, eligible person 
was required 

whowas prima facie,more meritorious than the applicant,/and 

applicant had been selected wrongly and therefore, no illegalit 

is involved in the order of termination of his appointment. 

We have c on 5id ered the ao ove sub at ssi on of the 1 ea rn ed C olne el 

for both sides carefuLly;.lte first point for consideration is 

whether by not issuing of a sh'i Cause notice, applicant has 

been prejudiced in any way.More so in the absence of any 

specific averment by the applicant inhis petition regarding 

causing of prejudice. Hcxl'ble Suprene Coirt in the case of 

state Bank of patiala vrs. s. K. sharma reported in AIR 1996 

SC 1669 have cbserved that in case of violation of procedural 

provision the position is thisg praedural provisions are 

generally meant for affording a reasonable and adequate 

opportinity to the delinquent officer/nployee. They are, 

generally speaking, c onc ei ved in his interest, viol at. on of any 

and every predura1 provision can not be said to aitomaticaily 

vitiate the enquiry held or order passed. Their Locdships of 

the Hcn'ble Suprøe Coirt have further cbserved as fo1lcs: 

0gcept cases falling under 'no notice', 
'no opportinity' and 'no hearing'categories, 

tL 	c anpl aint of vi o]. a ti on of prccedural 
provision should be examined from the point 
of vi'z of prejudice viz,,whether such 
violaticn has prejudiced the delinquent 
officer/nplc&ee in defending himself 
properly and effectively. 0  

From the above it is clear that even tho.igh in case Of 
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vi ca.ati on of a prcc e:lu ral requi rnent, the C oursejTribunal 

shc.ild normally call for proof of prejudice but in cases of 

no notice,no opportinity and no hearing further proof of 

prejudice need not be called for because violation of such 

procedure is by itself proof of prejudice.In vie.i of this, 

i t is not possible to accept the C on ten U on of the learned 

setitot standing Ca1nsel that inspite of the fact that no 

notice has been issued to the applicant before issuing the 

order at Annexure3, the applicant has not specifically 

proved that thereby prejudice has been cause to him. This 

original Application of the applicant has to be allcw& 

on another gr,ind as well. We  have in a series of cases 

decided follaing a lull Bench decision of the Tribunal 

AJ.lahabaa BenCh in  the case of xLlakdhari Yadavvrs4,p.I 

reported in 1997 L36) A. T.C.je 539 that for the 

irregularity in the appointhent, the authorities higher than 

the Appnting Authority has no paier to decide cancellaticn 

of the order of appointmentIn this case, Respondents have 

men U on ed in Pa ra - 4(1) at page- 3 of the C oin te r that the 

Chief postmaster who is the Authority higher than the 

Appointing Authority fo.ind trregularity in the matter of 

selecticn and ordered the APP am ting Au than ty to cancel 

the sel ecU on • 'iiii s is also no in acc - rdanc e wi th the law 

as laid don in the above aii Bench decision and follied 

by us in other cases. 

5, 	 in view of the above, the order at A nexu re- 3 

is quashed. The Original Application is accordingly alloied. 

No costs. 

(G. NARSIMHAM) 	 (sci.tNAm scM) 
M43ER(J1JDICIALa) 	

VICECHIPMAN 

KNM/CM. 


