IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
CU TTACK B INCH3; QU TTACK.

ORI GINAL APPLICATION NO, 252 OF 1998,
Cu ttack, -] e 8 ay of M ay , 2000,

AKSHYA KUMAR NAYAK. s . APPLICANT,
VRS.
UNION OF INDIA & ORS. 'RESPONDENTS.

FOR_INS TRUCTIQONS

1., whether it bereferred to the reporters or not? \{47
2. whether it be ci'zculated to all the Benchef of the

Central Agministrative Tribunal or not? {0 .
L’- " f—’——A N ' ‘ , ‘ v
(G. NARASIMHAM) : (SOMNATH soM) - )

MEMBER (JUDICIAL) VICE-CHATL RMAN'
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\P> CENTRAL ADMINISTRATIVE TRIBUNAL
CU TTACK B BNCH; QU TTACK., -

ORIGINAL APPLICATION NO.252 OF 1998,
cuttack, this the 8th aay of May.'iocﬁ.

CORAM:

THE HONOURABLE MR. SOMNATH SOM, VICE-CHAI RMAN

AND
THE HONGURABLE MR, G, NARASIMHAM,MEMBER(JUDL, ) o

AKSHYA KUMAR NAYAK,
Aged abart 38 years,

8/0.Jagabandhu Nayak,

at/poskulogi,

viazBahalda,
pistsMayubhanj,

presently working as EDBPM.
xulgli Branch post office,

Kulgi, via.Bahalda, :
DIST:MAYURBHANJo 060 eeo o APPLICANT.
By legal practitioners M/s.K,P.Mishra,s.rath,J,X.Khandayatray,

2.

3.

B,S.Misra, Advccates,
= VERSUS = -

Uniacn of India represented throaugh its
pirector General (Posts) ,Dak Bhawan,
Ashoka Ro2d, Negw Delhi-l, :

superintendent of Post ¢gffices,
Mayurbhanj Division,Baripada,
At/PosBaripada, Dis t,Mayu sbhanj,

Sub-pivisicnal Inspector(Posts),
Rei rangpu g, At/Po:Rai rangpu g, : : :
Dist’MayuIbhanj. e®e o0 e Rﬁmmmm.

By legal practitioners Mr.Anup Kumar Bose,

seniocr standing Ccaunsel (Central).,
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MR, SOMNATH SOM, VICE-CHAIRMAN;

In this Original Application,under section 19 of th
adminpistrative Tribunals Act,1935, the applicant has prayed for
" quashing the order dated 2,4.199,Annexure-3, terminating his

services as FDBPM,Kulgil Branch post Office anpayment of notice
pericd emoluments,

2. Applicant's case is that he was duly appointed in

a put off duty vacancy, after consideration his case alongwith
éeven others being sponsored by the Bnplcymlent Exchange and
acco:didgly order of appointment was issued to him on 10.1 97,
at annexure-2, His grievance is that without affording him any
ocpportani ty, his serviceshave been terminated in the order at

Annexure-3,In view of this, he has come up in this application
with the prayer referred to above.

8 Respondents in their counter have ‘opp-csed the

prayer of applicant, They have stated that after the pérscns
sponsored by the .Empl oyment Exchange, they were asked to file
application in proper form with neCessary documentam'.dn.mlyl
nine candidates irncluding the applicant filed the petition
and seven were eligible, Amongst the seven candidates,applicant
did not get the higher percentage of marks but the appointing
authority ,supdt, of Post Offices,Mayurbhanja pivision,
Mayurbhanja decided to give preference to the applicant t_:écaus,e
he had sufficient incame and had landed proper inhis own name,
The selection and appointment of applicant was reviewed by the
Chief ?ostméster General and found that the appointment of the
applicant even thaugh he has got less mar-ks‘than the'othex:
candidates,was irregular and therefore, O‘i:d.ered».qanc;.ellatiai tia

of appalntment of applicant, respondents have stated that the
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Superintendent of post gffices, accordingly issued the impugned
order at Annexure-3 under Rule-6(b) of the EDAs conduct and
Service Rules,Respondents have stated that the actiocn taken by
the supdt. is legal and is.according to the Rules and therefore,
they have opposed the prayer of applicant, ' |

4, " We hawe heamd Mr.K,P,Mishra, learned counsel for the

applicant and Mr.A.K.Bose,leamed Senior standing Cainsel
appearing for the Respmdents and have alsc perused the recoris.
It has been submitted by learned caunsel for the petitioner
that according to the Circular of DG Posts which has been
Ccirculated to all supdts, in Circle Office letter dated 9,12,97,
and has been enclcsed by the Respadents themselves in Annexure-
R/5 it has been stated that where services of an ED Agent is

to be terminated because of irregula rity in his appointment
invariably ‘a show cause notice has to be issued to him and his
reply in response to the show cause notice shauld be gcnsidered
before final omlers are passed.In this circular it has also been
provided that while issuing the final terminati -n order reference
shaldnot be made to Rule 6(b) of the m Agentso(Conduct and
Service) Rules but an. executive order after considering the
representation of the concemed ED Agent shald be passed.

It is submitﬁed by the leamed cainsel for the petiti ner that
the pDepartmental Authorities havenot admittedly foll-cwed the
above direction of the DG Posts and in the process, the applicant
has been prejudiced.Inview of this, leamed counsel for the
petitioner has stated that he does not want to make his submiss-
ion on the merits of the matter.He also does not want to urge
his prayer for quashing the Rile 6(b) for being violative of
Arts.14 and 16 of the Constitution of India.It is submitted by
the ieamed Senior standing Coinsel that even though no notice

has been issued tothe appbicant before issuing the order at
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Annexure-3, applicant has not specifically averred in his
Original Application that thereby prejudice has been caused
to him and therefore non-issuance of the show cause notice
by itself will not invalidate the order at Annexure-A/3.It is
further stated by leamed Senior standing Counsel that the
Tribunal is campetent to go into the merité of the matter
and in this case in the face of the record, eligible person
was required
whowas prima facie,more meritorious than the applicant,/and
applicant had been selected wrangly and therefore, no illegalit
is involved in the omder of termination of his appointment.
we have congidered the above submission of the leameld caunsel
for both sides carefully;, The first paint for c msideration is
whether by not issuing of a show cause notice, applicant has
‘been prejudiced in any way.More so in the absence of any
specific averment by the applicant inhis petition regarding
causing of prejudice,Hon'ble Supreme Coart in the case of
State Bank of patiala Vvrs. S.K.Sharma reported in AIR 1996
SC 1669 have observed that in case of violation of procedural
provision the position is thiss procedural provisions are
génerally meant for affording a reasonable and adequate
opportunity to the delinquent officer/employee. They are,
generally speaking,conceived in his interest.violation of any
and every procedural provision can not be said to automatically
vitiate the enquiry held or orier passed., Thelir Lordships of
the Ho'ble Supreme Coirt have furthér cbsé:ved as follawsg
“pxcept cases falling under *no notice',
‘no opporianity' and *no hearing'categories,
the canmplaint of violation of procedural
" provision should be examined from the point
of view of prejudice wviz,,whether such
violation has prejudiced the delinguent
officer/empl oyee in defend:.ng himself
properly and effectively.®

' : of
From the above it is clear that even thoagh in. case
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viadlatlon of a procedural regquirement, the Course/Tribunal
shald normally call for proof of prejudice but in cases of
no notice,no opportunity and no hearing further proof of
pPrejudice need not be called for because violation of such
procedure is by itself proof of prejudice.In viev of this,
it is not possible to accept the contention of the leared
senior standing Counsel that inspite of the fact that no
notice has been issued to the applicant before issuing the
order at Annexure-3, the applicant has not specifically
proved that thereby prejudice has been cause to him, This
Original Application of the applicant has to be allowed

on another graund as well, we have in a series of cases
decided faollawving a full Bench decision of the Tribunal
Allahabad Bghch in the case of Tilakdhari Yadav vrs,U,0,I

reported in 1997 ( 36) A, .C, page 539 that for the

irregularity in the appointment, the authorities higher than
the Appalnting Authority has no paver to decide cancellatio
of the order of appointment,In this case, Respondents have |
mentioned in Para -4(l)at page-3 of the counter that the
Chief postmaster who is the Authority higher than the
Appointing Authority found drregularity in the matter of
selectin and ordered the Appainting Authority to cancel
the selection, This is also no in accordance with the law

as laid down in the above Full Bench decision and followed
by us in other cases.

5s In view of the above, the order at Annexure-3

is quashed, The Original aApplication is accordingly allawed.

No costs, .
)
o/, L ) ..
(G. NARASIMHAM) (smm%sqm f
MEMBER (JUDICTAL) VICE-caRee

KNM/CM,



