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CUT'TACK BENCH: CUTTACK

ORIGINAL APPLICATION NO. 152 OF 1998
Cuttack this the |2 day of July/2000

~
ada Prasad Mohanty & Others cee Applicants
Unicn of India & Others coe Respondents

(FOR INSTRUCTICNS)
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CENFRAL ADMINISTRATIVE TRIBUNAL
CUTT ACK BENCH3 CUTT ACK

ORIGINAL APPLICATION NO.152 OF 1998
Cuttack this the {2thday of July/2000

THE HON®' BLE SHRI SOMNATH SOM, VICE-CHAIRMAN
' AND
THE HON'BLE SHRI G.NARASIMHAM, MEMBIR (JUDICIAL)

Sarada Prasad Mohanty, aged about 37 years
Son of Gangadhar Mchanty, Village : Kanungo
Sahi, PO: Naugaon Hat, Dists Jagatsinghpur
{Or issa)

A.Dharma Rao, aged about 36 years,
Son of Tamaya, Ats J.PsKattrau, PCs Baruva
Rallway Btation, Dist - Srikakulam (AePe)

Nrusingha Charan Mchanty, aged about 29 e ars
5/0. Kanduri Charan Mohanty, Vill & PO: Nuagaon
Dist - Jagatsinghpur

ene Appl iCants
By the Advocates M/s.R«B.Mohapatra
N.R.Routray
SeKeSahoo
S.Patsani
1. Union of India represented by it's
General Manager, South Eastern Railway,
Garden Reach, Calcutta-43(W.B.)
2. Senioa Divistonal Engineer-II, South Eastern
Railway, At/PO: Chakradharpur,
Dist - Singhbhum (Bihar)
3. Assistant Engineer-I, Bandhomurda,
SeE.Railway, PC/PS: Bandomunia,
Dist - Sumdargarh
oo Respondents
By the Advccates M/s.B.Pal
’ AoKaMiShra
ScKchha
PJas
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MR «G JNARASIMHAM; MEMBER (JUDICIAL): In this Application filed by
three applicants vide order dated 17.4.2000, relief is not pressed
on behalf of Applicant No.2 on the ground that he had already
secured a regular job. Hence this Origimal Application is treated
as withdrawn so far as applicant No.z is concerned.

2. In this Application praying for grant of Temporary
Status with effect from 5.3.1988 and consequently regularisation
of servicel,the case of the two applicants(Applicant Nos.i and 3)
arfg that they were initially appointed on cral basis to work

as casual ‘Gangman under C.P«We=I, Bandhomunda on 5.5.1988. They

worked uptc 16.8.1988, ut on 17.8.1988 their services were

""é‘erminated through aral order. Again Res.3 gave them oral appointe

ments as casual Gangmen from 1.7.1992 to 16.12.1992. Thereafter

the respondents never took any actiocn for regularisation of their

services in spite of several approaches through representations, v

lnispih g The-decision of the Apex Court in the case of Union of India vs.
N

Basant Lal & Ors. reported in 1992 AIR, A.CMW. Page 3124, wherein
M decided that casual labourers completing 120 days
service\ continuously are entitled tc get salary as Temporary
Employees as well as to get the rights andprivileges of status

of temporary railway servants as laid down in Chapter 23 of
Railway Establishment Mamal.

3. Respondents(Department) in their counter aver that
the two applicants were employed as seasonal casual Gangmen from
7.5.1988 to 16.8.1988 only and they have not completed 120 days
of employment . Subsequently they were discharged on the expiry

on

of the sanction and/no other occasicn they were employed as
AV

casual Gangmen. Thus the spplicants’ attain..} temporary status

-
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which of course does not have any effect to the relief sought,

viaa, fér regularisation. They also deny tc have received any

v & UThos
representations from the agpplicants.-They subsequently deny

the averments of the applicants in Paragraphs 4 and 5.

In the rejoinder the applicants reiterated their

6. In the counter and rejoimder reference has been made
to Original Application No.559/93 filed by some casual labourers
with identical reliefs against the Railways. This was disposed

of by this Trilunal on 16.5.1999. In course of arguments, the

learned counsel for the applicants submitted thét in Oe.Ae559/93
respondents did not produce the pay sheets for the months of
February to April/1988 in spite of direction of this Tribmnal

on the ground that records being more than 10 years old were

not available. It is, therefcre submitted that for non production
of those records adverse inference could have been drawn against
the respondents in that case, but the matter is already under
consideration before the High Court of Orissa in a Writ Petition.
It is relterated by the learned counsel for the petitioner that
adverse inference should also be drawn against the respondents
in this case, because, according to applicants, they were
engaged from 5.3,1988 to 16.8.1988, where as according to
Respondents such engagement was only from 7.5.1988 tc 16.8.1988.
We are not inclined to accept this submission of the learned

2 ~\ counsel for the applicants because the burden of proof lies on
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the applicants‘establish that they were in fact engaged in

March, 1988 itself. Excepting thelr averments that they were
orally engaged there is no other proof available in this case.
Further we cannot take any adverse view against the Department
for non-production of pay sheets pertaining to the year Feébruary,
1988 to April, 1988 in this Application filed on 23.3.1998;
t,.mpreso wher? no application has been filed praying for such
production. It is not expected of the Department like Railways
téipreserve all their papers for ever. It is also not the case
-H;df»‘the applicants that these pay sheets ought to have preserved
for ever .

. Similarly barring their averment that they were
orally engaged as Gasgal Gangman W.e.fes 1.7.1992 to 16.10.1992
no other material is available in support of such engagements.
In view of categorical denial of the applicants, we are not
inclined to place reliance on these averments of the applicants.
It comes to this that agpplicants were never in engagement as
casual Gangmen for more than 120 days. Their engagement from
7.5.1988 to 16 .8.1988 does not exceed 120 days. The applicants
are, therefore, not entitled to any of the reliefs prayed by
them, |

q - In the result Original Application is dismissed,

Bs against applicants 1 and 3, but without any order as to costs.
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