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ORDER 

ZR.N. 84HU, I&MBER DMINTRTIVE): Fagu Deep, the father of the 

applicant expired on 19.9.1993 as E&trd Departmental Iil 

Carrier of Tandlgaon Brarh Office, under Bolangir I-lead 

Office. On 20.9.1993, the petitioner was permitted to 

work as D.M.C. and this appointment was spelt out in 

an order under Memo NO.13fl.D_94/93 dated 7.11.1993. It 

was clearly mentioned that the appointment was provisional 

for the period from 20.9.1993 to 31.12.1993 till a  regular 

appointment. It is mentioned that his services will b 

terminated as and when a regular appointment is made. A 

letter was issued on 8.5.1994 extending the appointment 

of applicant and he was also asked to deposit the moray 

towards A/c. F.G. Bond 1994-95. On 4.12.1995, the 

respondents issued a letter to the applicant that his 

appointment on compassionate ground has been rejected 

because he does not have the minimum educational 

qualification. It is necessary to mention here that 

the applicant has continued for two years and three 

months from 20.9.1993 to 4.12.1995 as £.D.Ms.. 

2. 	It is submitted by Smt.Xèera Da5, learned 

counsel for the applicant that the School leaving 

Certificates showed the applicant to be of Class-Vill 

_- 	Standard and this meets with the prescribed qualifi- 

cation under the rules. Having put in more than two 

years of service, the disengagement without a  show 

cause notice is bad  in law, she submitted. It is 
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further argued that the appointment on 20.9.1993 was 

on compassionate ground. All the necessary documents and 

certificates were furnished and the respondents having 

been satisfied with the minimum educational qualification ol 

the applicant, the appointment letter dated 7.11,1993 

was issued. is a compassionate appointment is made to 

mitigate the hardship due to sudden demise of the bread- 

winner of the family, the termination order defeated the 

very purpose of appointment. The Legal Heir Certificate 

at Annexure-2 showed five other dependants of the 

applicant due to sudden demise of the bread-winner. 

Smt.Meera Das,  learned counsel for the applicant has 

also placed before me for consideration a decision of 

the Central jjmjjstative Tribunal, Cuttack Bench, in 

Original Application N0.77 of 1987 dated 30.3.1988. In 

the case cited, the appointment as xtra Departmental 

Branch Post ?1ster of the applicant was  for a period 

of five years and he faced with sudden cancellation 

of his appointment on the ground that he had not gained 

the requisite qualification for holding the post of 

D.D.t., because he had not passed C].assVII. £he 

Cuttack Bench quashed the order of cancellation citing 

in support of their stand a decision of the Calcutta 

Bench reported js1.T.R. 1987(2) C..T. 587 (Raipada 

Biswas vs.Uniori of India & Others). in that case an 

L.UBpM was allowed to work for two years and when the 
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Department discovered that he was a non-resident, his 

appointment was cancelled and this was disapproved by 

the Calcutta Berth. 

3. 	Ieaed cosl Smt,Meera Das, also cited 

before me AIR 1994 SC 1521 (auditor General of India 

and others v .G.nanta Rajeswdra Rao). In that case it 

was held that provisions enabling appointment of near 

relatives in addition to son/daughter or widow of 

deceased government employee on the ground of compassion 

is held to be violative of Article 16. However, 

provisions vis-.a-vis appointment of son/daughter or 

widow on the ground that there is no other earning 

member of the family is held to be not violative of 

rticle 16(2). In this judgment it is mentioned in 

pa ra 4 that appoint ments made  on compass ionute grounds 

should be done in sh a way that persons appointed 

to the post do have the essential educational and 

technical qualification required for the post. The 

Supreme Court was  refering the O.M. No.14014/1/77-.Stt. 

(D), Government of India, dated 25.11.1978, which 

envisaged appointments purely on compassionate grounds 

enumerated therein. ra-11(a) provides that appoint-

ment be made on the grounds of compassion to sh 

per5OflS who have the essential educational and technical 

qualifiCations required for the post consistent with 

the requirement of efficiery of administration. Pira-11 

however, provides that these instructions do not restrict 

the appointment of sons/daughters or near relative of 
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deceased Group D employee to a  Group D post. The learned 

counsel for the petitioner has brought to my notice this 

exception to the rule and stated that the applicant being 

the son of an EDIC which is essentially a Group D or even 

less than a Group D post, the qualification should 

stand waived. 

4. 	In the Counter.affjdavjt, the learned Senior 

Standing Counsel Shri kshok Mohänty has drawn my attention 

to Annexure — a/i, according to which the Department is 

competent to relax the educational qualification for a 

period of two years only in exceptional circumstares 

for a Group D post. During the said two years of rejaxa 

tion, the applicant should have passed Class-VIli which 

he did not do. All the necessary dcruments were in the 

meanwhile sent to the Circle Relaxation Ccwmjttee. The 

C.R.C. noticed that it has no discretion to relax the 

minimum age and educational qualification. The applicant 

had enough opportunity to pass Class-vIll examinat ion 

for a period of two years, but he did not do so. It is 

mentioned that under Innexures 5 and 6 the c ondit ions 

for termination were spelt out. As the appointment order 

was purely provisional, the right to termination could 

also be unilaterally exercised. The learned Senior 

Standing Counsel Shri 4shok Mohanty emphasised the fact 

that though the applicant was appointed on the ground 

of the loss of the sole bread-winner, it was not 

necessarily a compassionate appointment and no one can 

appoint a person even on compassionate grounds violating 



the existing rules and regulations. He cited the decision 

of the Supreme Court in the case of Asha Ramachandra 

Amnbekar and Pflôther U.T. 1994 (2) SC. 183) which supportedi 

the stand of the respondents. 

5. 	I have carefully cCrlsidered the rival submissions. 

The rules for compassionate appointment are clear. £ligible I 
persons suitable for a  pOSe in all respects will be 

considered for Compassionate appointment against direct 

recruitment quota. It is stated that where a widc, is 

appointed on the ground of Compassion, she will be 

exempted from educational qualification and examination 

provided she can perform the duti€s of the post satisfa-

ctorily. But with regard to sons and daughters, the 

Department can relax temporarily the educational 

qualification, in suitable cases upto a period of two 

years. The learned Senior Standing Counsel urged that 

having not qualified hinelf even after he got a chance  

in the last two years,  he cannot continue as an EDC. 

Smt.18s,learned counsel for the petitioner has  brought 

to my notice the edrational qualification for this 

post z "EDt5 8th Standard. Pre ference rriy be given to 

the candidates passing I1tricu1at ion. No weight should 

be given for any  higher qualification and should have 

s uf f ic ient working know ledge of the reg iona 1 lang  uge 

of simple arithmetic so as to able to discharge their 

dut ies sat isfact or ily. Smt .s emphasised the last 

qualification which according to her, the applicant 
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posseSSes and he has discharged the duties for the 

last two years satisfactorily, and therefore, carellation 

of the applicant's appointment is unjust. 

6. 	The fact rewins that the applicant hd worked 

for over two years and th.ree months as E.fl.M.0 • While 

his appointment was not openly termed as compassionate 

appointment, yet he was considered for appointment only 

on compassionate grounds, because as the counter-affidavit 

admits his case papers were submitted for consideration. 

No doubt the applicant studied 8th Class, but there is 

no evidence that he passed 8th Class. The qualification 

is that he should have  passed 8th Class. The claim of 

the respondents that in two years time the applicant 

should have  cleared the 8th Class examination is no doubt 

technically correct, but there is floe vicjence that the 

partmnt intimated the applicant that he should pass 

the 8th Class examination within the period of two 

years. This contention is an after-thought. The Respondents 

had extended the term of the applicant by spells and 

intervals. They have not intithted to him at any time 

that he is going to be retained for a  full period of 

two years and he shall qualify himself for 8th standard. 

Failure to do so, would be at the peril of his job. 

.1, there fore, hold that, wit hout such mt imt ion, to 

argue that he was given an opportunity of two years 

to qualify himself is a facile after-thought. Although 

the or ig ma  1 c irc U lar dated Nove robe r, 25, 1978, exempted 

SOnS of Group D for  Group 1) posts Sm even minimum 
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educational qualification, I hold that the respondents 

having framed comprehensive rules on the subject, they 

are bound to give effect to the same, if they insist 

on 8th Class pass, as the minimum qualification and the 

applicant does not have  the said qualification, his 

services can be terminated. But as I held above he 

never hd any notice and the relaxation, if any, was 

a unilateral decision uncornmunicated to the applicant. 

The applicant hd discharged his duties properly. With 

five derendarits,  it is a classic case of distress 

and deserves consideration. As I hold that the eligibility 

of educational qualification cannot be waived, the 

applicant shall pass the 8th Standard examination from 

a recognised School/Institution within a prescribed 

time-frame. He my pass even  an equivalent recognised 

8th Standard examination. He shall complete this 

exercise before 31.5.1997. Smt.Das has reatedly 

emphasised at the Bar that the post of EDIt, Tandigaon 

in account with usra ub-uffice under Bolangir Fèad 

Office is vacant. I direct the respondents to continue 

to re.engage the applicant within a month of the 

receipt of this order and this engagement shall continue 

till 31.5.1997. The applicant is informed that on or 

before the date fixed, he shall submit a Certificate 

from the recognised School/Inst itution to the effect 

that he qualifies the ClassVIII whereupon he shall 
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regular l.sed as xtra Departmental Mail Carrier on 

compassionate grounds. 

The application is disposed of with the 

above directions. Erties to bear their own costs. 

(N. SHU) 
ZMR DMIN]TRT IV) 

B .I( .Sahoo// 


