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e1:N'r/i /\f)M INTT1/\Ti VI 'JIUuUNAI,, 

CUJT\CK BENCH , CIJT'r1CK. 

OiLGlNT\L /\1?PLIC7'TION_NOS.818,819,820,821 & 822 OF 1996 

Cuttack, this the 	1± day of July, 1998 

CUP.i\M: 

II' BLE 511111 SOMNATH SOM, VICE-CFIATPM1\N 

AND 

HON ' BLE SHRI G . NARASIt4UTM, MEMBER(JLJDICIAL) 

in 0A_818/96 

Babaji Charan Batik, s/o late Kelu Batik, 

aged about 42 years, at present working 

as Electrician US IT, in the office of the 

Garrisson Engineer (1) R & D, 

Military Engineering Service, 
i\t/PO-Chandipur, 

Dist. Balasore. 

:IN GA NO.819/96 

Kasinatli Sahoo, s/oiate Harekrushna Sahoo, 

aged about:. 46 years, at present working 

as Fitter, in the office of the Garrisson 

Enqineer (1) R & D, Military Engineering 

Service, T\t/PO-Chandipur, Dist-Balasore. 

IN OA NO. 820/96 

Banarnali flas, s,'o Giridhari l)as 

aged about 45 years, at present working 

as Pipe Fitter, US IT, in the office 

of the Garr.isson Engineer (1) R & D, 

Mi, lit.ary Engineering Service, 

At/PO-Cha?1d i pur , Dust. Ba .l.asore. 
1 N U A No 821 / ¶46 

RaI:.nakar Er'hura , son of late Birabhadra Behura, 

jod about t5 years, at present working as 

iu frigera ter Mechanic US II 

the oFfice of the Garrisson Engineer (1) R & D, 

AL/EO-ChmicI 1 or, DisL.Bai.asore 

ShakLi Pado Pn.i..ra , son of Pramothnath Paira, 

qod about: 9 years at present working as Fitter, 

Crern1. M' honlo, 'US II, in the office of the 

P; rn ssoi :nq i noon ( 1 ) 11 & D 
nncninq Service, 

	

sL,Balasoie 	.TPPI,IC1\NTS 

	

By the Advocates 	-. M/s K.B.Panda & 

S.K.Jethy. 



C) 111(1 	i:epresent.ed by the 

in !:.he Ministry of Defence, 

	

T 	f•) (' 	3 

'. 	Grrii I;ngtneer (1) (R&D), 

RL/PO(1an(U[)1it, 1)1st. Ba lasore, 

	

ri 	-756 025 	.,.. 	 RESPONDJNTS 

By the Advocate 	Mr. S.Ch.Sarnantray 
Addl.C.G.S.C. 

0 R 1) E R 

POMN)\TH SOM, VICE-CIJJtJRMAN 

These five cases have been heard 

nparately. The facts of these cases are similar though 

not identical, but the point for adjudication is the 

ame. Therefore, one order will govern these cases. In 

these cases the applicants have prayed for fixation of 

their pay under F.R. 22 -A (1). The factual aspects of 

these cases are not in dispute. Facts of each case are 

ndicated below separate ly. 

2. 	 In OA No.818 of 1996, the applicant 

'aii Cha.ran Bank was appointed on 30.3.1979 as 

t,'l.t.ch Board Attendant in the scale of pay of 

%•10-290/-, In order dated 28.9.1992 at Annexure-1 

0 

	

	The 0. A. , he was , according to him, promoted to the 

ost of Electrician with effect from 13.5.1985 in the 

of pay of Rs.260-400/-. He states that this 

)ont ion was based on se.lection and he had to appeai: 

L a wni Len test and interview and was placed in the 

list: of snccssfu]. candidates and thereafter 

iH.iOLOd 

 

in }i is Lu t: n on a vacancy being available to 

est of Elect: ri. ci art. In 1.993 he was promoted to the 

ic'i, 	fli 	I I I 	Ski1i.e'c1 	[1,.. 	11i 	q11e\7aul(' 
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011 ii s proinot ion llrom Sw.i tch Board At.tnndrnit to 	 a 

	

L1ec r ician , he was called upon to discharye duties of 	0001 

rn:orimportaiice, but his pay was not fixed under 

Rule 22-(l) of Fundamental Rules. He further states 

that he continued to represent and his last 

representation dated 27.3.1996 is at Annexure-2, but no 

orders were passed to fix his pay in the scale of pay 

of Electrician under FR 22-A(1). FIe prays for such pay 

fi;at.i on in accordance with the above Rule. 

2.1 	 Tn Oi\ No. 819/96, applicant Kasinath 

ritioo was or.iqinaily appointed as Pipe Fitter (later on 

re-designated as Plumber) in the scale of Rs.210290/-

with ff:fecL from 10.9.1972. in order dated 3.8.1987 

(in<ire-i ) he was promoted from the post; of Plumber 

to the post of Fitter in the scale of Rs.260--400/-. 

For this promotlon, he sat in a written test and on 

hr' nu succcsstul in the written test, appeared at an 

view 7ccorc1inq to him, his name was in the merit 

L 	of succss f:ui candidates and ho was cj lyon 

onin his t:urn on availability of a vacancy. On 

jrnioton to the post of Fitter, he was assi yned the 

cn u ns of :ea Let importance, but his pay was not fixed 

c.cordancn wi. Lb FR 2 2-A (1 ) . The petitioner c tat.es  

h:t he sutnl ittd soveral representations and his last 

reunsen tation dated 27 . 3 .1996 is at Annexure--2 , but no 

1rs we t:o nsed on his representations and that is 

he has prayed for fixing his pay in the scale of 

his promotion to the post of Fitter in 

"ance with FR 22-A (1) 

1 1 	 Tn O\ No.820/96 , applicant J3anaina li Da.s 

ippoi rited as a Pipe Fitter in the scale of 

on 1.6.1972. In order dated 11.7.1986 
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he was promoted from the post of Pipe (TnnexUre'-1-) 

}' tter to the post of Fitter in the scale of 

[.26040()/. For 1- his promotion he had to appear at a 

then test and intervieW, and. on promotion to the 

osL of Fitt.et, he was assigned duties of: greater 

portaflre but his pay was not fixed in the scale of 

t:er under FR 22-I\ (1 ) . He was later on promoted from 

Lter
,  to 

the post of Pipe Fitter, H.S.11. He states 

1atf or firation of his pay in the scale of Fitter 

FR 22-A(l) 
he submitted several repreSetat30ns( 

the last of which is dated 27.3.1996 and is at 

ieUr 2 
. Rut no orders were passed and accorCIJ.nY ly ho 

s prayed that on his promotion to 
the post of Fitter 

oii 	
11 7 ,16 his pay should be fixed under FR 

22-T\( 

23 	
In OA No.821/96, petitioner Ratnakar 

Rehiira was appOi 
fltE.d as Motor Pump Attendant in the 

Of g,2l0-29O/ 	in 1970. In order dated 6.5.1985 

ThnoxUr'e ) hr was promoted to the post. of 

'(srcj(ntoL Mechanic in the scale of Rs.260-400/- with 

For this promotion, he had to 
c[Eect fronl 30.4.1985. 

 

appear at a written test and interview, and on 

ro)mOt10n he was assigned duties of greater irnportaflcei 

hut his flY was not fixed under FR 22-]\(l) . lie further 

states that in the year 1985 (date not mentioned) he 

was further promoted to the post of Refrigerator 

Mechanic, SkillOd. He states that he had been 

repreSeflth19 for fixing his pay in the scale of 

Ps.260400/- as Refrigetatot Mechanic under FR 
22(i) 

and his last representation dated 27.3.1996 
IS at 

But 110 
orders have been passed on his 



flhlS flhld thrit is W}Iy Ie has prnyc'(1 fr 	.. 

fixinq his pay under the above Fundamental Rule in the 

'st. of Refrigerator Mechanic with effect from 

30.4.1985. 

2.4 In OA No.822/96 applicant Saktipacla Paira 

was 	appointed on 	26.8.1981. as 	Diesel 	Engine Static 

(rnentlofle(.1 	by the respondents in the counter as Driver 

Knjine Static) in the scale of Rs.210-290/--. In order 

dated 7.5.1985 at Annexure-1 he was promoted with 

effect from 30.4.1985 as Engine Fitter in the scale of 

1.260-400/-. For this promotion, he had to appear at a 

wri tten 1: est and interview and on promotion , was 

iqned du ties of qreater importance, but in the scale 

of Rs . 260-00/- his pay was not fixed in accordance 

with FIR 22-7\ (1). He filed several representations, 

the last of which .is dated 27.3.1996 and is at 

huexure-2. He also states that in the year 1995 (date 

eotmcnLioned) he was further promoted from the post of 

! 	inc Fif Inc to the post of Fitter General Mechanic 

.11. In the context of the above facts, his prayer 

Is that wth et:fect from 30.4.1985 in the rank of 

tn..ne Filler In the scale of Rs .260-400/- his pay 

isu.id be fixed under FR 22-A (1) 

2.. 5 	 From the above recital of facts of these 

five cases, IL is seen that cases of the petitioners 

are Idcnica1. They were originally in the scale of 

Ps .21 (P290/- 	and later on they were promoted to 

different posts in the scale of Rs.260-400/-, but thei.r 

pay was not: fixed in accordance with FR 22-Mi) 

3 	 Respondents have filed separe to counter 

in each case and in the counters they have not 

contested the dates given by the petitioners with 
regard to their appointment 	xc 	to posts in 

Ob 



Lreflt: 	;a Ic' 	..ihO points taken 	by 	the 	respondents 	i t 

r c 	 se five c 	are 	identica 	In OA c 	It 	c   

L3/9( 	the 	recporRicnts have sta ted 	that the 	post 	of 

ch Hoard lthendnnt in the scal.e of Rs . 21.0-290/- was 

Hk11 lc1 at par with the post of Electrician 

1:he 	scale 	of 	Rs.260-400/ 	with 	effect 	from 

Earlier 	the 	posts 	of 	Wireman 	and 	Switch 

rd 	i't Lctidac) L 	\Jore 	the 	feeder 	category 	for 	the 	
post-. 

1 c'ctr ci a n ( Skill od ) . 	As a result of recommendations 

the 	Export 	Classification 	Committee, 	Ministry 	
of 

PHonco issued orders on 11.5.1983 in which the post of 

Lctrjcian 	and 	Switch 	Board 	Attendant 	have 	
been 

notied 	the 	scale 	of 	Rs.260-400/. 	In 	
addition, 

cLch Board Attendant and Wireman have been sanctioned 

hiqber scale of Rs.330-480/ 	for 	10% 	of 	the authorisecl 

cenyth of these posts. The respondents' 	stand is that 

ho 	post 	of 	Electrician 	cannot 	be 	
considered 	as 	a 

promotional 	post 	for 	Switch 	Board 	
Attendant. 	The 

respondents state that in the order at Annexure-1, 	the 

word 	Iiprornotionfi 	has 	been 	wrongly 	
and 	inadvertently 

used 	as 	per 	the 	recruitment 	rules 	
existing 	prior 	to 

merger 	of 	those 	categories. 	Those 	
promoted 	after 

16.1.0.1981 	were 	given 	notional 	promotion 	
or 	a 	higher 

ii Lment. 	Theapplicant got his 	
promotion 	with 	effect 

from 	13.5.1985. 	'.L'he 	respondents 	have 	
stated 	that 	Shri 

Thhaya 	Kumar 	Sahoo 	and 	another 	of 	
the 	same 	office 	as 

a opi. icants a pproachod. 	the Cuttack Bench of 
	the Tt: 	buna 1. 

in 	ON 	No.151 	of 	1994 	with 	the 	same 	
prayer 	which 	was 

1 towed. 	The 	respondents 	implemented 
	the 	)udqment 	to 

1YnJ (1 	con teTllpt 	of 	Court. 	But 	in 	order 	
dated 	1.1.1.997 

copy 	on(-insed 	to 	the 	counter) 	the 	
order 	of 	pi:omotlofl 

; 	ameic1 1 	and thr' word 	"promotion" was 	
subs ti tinted by 
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reel assi [icrtion 	The respondents have admitted that 

the applicant was trade-tested for higher promotion and 

jn1ified for promotion to the higher post in the scale 

of Rs260-400/-. But in the meantime, the Ministry of 

Pefence issued orders for fitinent of the semi-skilled 

(I:ejory in to the ski lied category in the seal e of 

Ps 2 (:0400/-, in wh I ch they have qual 11.1. ed in the trade 

LL. They have further stated that this promotion is a 

::ona.l promotion and the applicant is not entitled to 

:u his pay Cixed in the scale of Rs. 260-400/- under 

Iti s stated that the matter was referred to 

A0 auct.i.t authorities who turned down the request. The 

rOsPOWPnts have a I so contested the averment; that a 

Wgo wmbe:r W representations have been submitted by 

thePyTlirant, It has been stated that only one 

I (L(:; Oifti LiCa! di Led .23.7.1996 had been received from 

: lIe applicant and forwarded to the higher authorities 

rnsPondrntg have a iso stated that the appii.ca Li on 

I 	. : ed hr .1. i m I. La Lion because cause of a c Lion had 

y arisen 14 years ego. 

in OA No.819/96, in the counter, the 

e;pondent.s have not contested the factual aspects 

nk"Ut the dates of the applicant coining over to 

difterrU scales They have taken the stand that with 

effect: from 16.10 1981 the posts of Pipe Fitter and 

H eubra: in the semi-skilled category have been treated 

s 	ski lied at par with Fitter in the scale of 

0-400/- in the circular dated 16.10.1981 issued by 

Mini stry of Drfence . As per earl icr recruitmon t slit es 

he posts of Pipe Fitter and Plumber wore the feeder 

:aqory for the post n€ Fitter (Skilled) . On the bas 



rmuirndai on of !xpr'rts Cl aisifj raiori 	rnmj 

!)ofence issuod orders in Jotter dated 

1. .3. U)83 whoi. e the posts of Fitter, Pipe Fitter and 

umh''r FIaTP hoctt sanctioned the scale of Rs . 260-40fl/- 

n 	ado i tion , N. 	Fitter .and Plumber have been 

ructi onrd he hi.qher pay scale of Rs . 330-480/- for IJ)% 

oJI the anthor]sod strength of these posts. The 

. mdont-; st:aad that post of Fitter cannot be 

'. 'nsjdered as a promotional post for Pipe Fitter and 

'i umber and .i n t Jjrs  order at 1\nnexure- 1. , the word " promotion" 

'as been wrongly and inadvertently mentioned as this 

a prc)moLtonal. post according to the earlier 

r:cru t Lmen I: ru lies The respondents have sta Led that 

'\ K . ;rhoo and another of the same office approached the 

Cuttack Bench of the Tribunal in OA No.151/94 seeking 

}ie same tel ief as the applicant on the basis of 

simi ar facts. This petition was allowed and the 

iudgment of the Tribunal was implemented by the 

respondents in order to avoid contempt of Court. In 

order dated .1.1.1997, the word "promotion" was changed 

to "re-classification". The respondents have taken the 

stand that the applicant was reclassified from the post 

of Pipe Fitter to Fitter Skilled and therefore, has no 

claim for lixatiori of his pay under FR 22-J\(1). It is 

stated that: the applicant was trade-tested for higher 

promotion and qualified for promotion to the higher 

post in the scale of Rs .260-400/-. But in the meantime 

	

the 	f i tmen t: order of Government of India earle and ho 

	

;as 	fi t.-tecl 

 

in the higher scale of Rs.260-400/-. His 

cas€' was r'.'tir'rred to audit authorities who turned down 

	

the 	propr'sa 1 	 iex   	 I  

y ospondell Ls haVe s tateci that the app U cant has not: 

nhmi LLncl any rnpresentation . They have a 1cc c La ted 

lHiL the pe.t.i cant's claim is barred by I ilni tatron 
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1 n Lhe counter filed by the resporldnntTs "Y 

),\ N .020/96 , the stand taken is the same as in the 

(,lh2r Lwo eases They have indicated, that the post:s of 

Li po Fl. L Let and Pitimbe r.in the semi-skilled category 

have been treated as Skilled at par wiLh Fitter 

(hLiiied) in the scale of Rs .260-400/- with e f f e c t from 

10.191 .As per the earlier recruitment rules, posts 

o {: P i pe RI Ler and P lumber were feeder category for the 

Of 	Ri t: t:rr' (Plc i I led) 	On the recommendations of 

ExperL 	Classi :[:'i.catLion CommiLtee, 	Ministry 	of 

].ued orders in letter dated ii .5 . ] 983 1 n 

1. oh 	05 Ls of Pipe Fitter and Plumber 	have been 

:ancLioned the scale of Rs.260-400/-. In addiLion, Pipe 

RI. L1:er and Plumber have been sancLioned higher pay 

:cai.e of Rs . 330-400/- for 10% of the authorised 

ot.renpLh of Lhese posts. Therefore, post of Fitter in 

:ir Cr1" of Ils.260-400/- cannot be considered to he a 

pr -'moLionai post. tntioning of the word "promotion" in 

The order at:. Annexure-1 is a mistake which has been 

corrected in order daLed 1.1.199 7. The respondenLs have 

sLated that the order of the Tribunal in O7\ No.151/94 

in the case of A. K, Sahoo and another was implemented by 

the respondents in order to avoid conternpL. They have 

admitted thaL the applicant was trade-LesLed for higher 

promoLon to the posL of Fitter in the scale of 

Rs.260-400/--. T3uL in the meantime, the fitment order of 

Povernr'ent:, oF India came and the applicant's case was 

referred to the audit authorities for fixing his pay 

under FR 22-A( 1.), hut thi.s was turned down. The 

es pendents 	have 	deni. ed 	to 	have 	received 	any 

rcl"eser} LaLI..OIi of the applicant. They have also taken 

Lhir-' stand 'LhTl t Lhe appi i.ca Lion is barred by 1. i.m i fat: ion 
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3 .3 	 i n O1\ No. 821/96 the s tand taken in the 

counter is the same. Here the point taken by the 

respondents is that the post of Motor Pump Attendant 

was originally in semi-skilled category, but has been 

treated as nkii.ir'd at par with Refrigerator Mechanic 

Skilled in the scale of Rs.260-400/- with effect from 

.11). 1.981 . 	 In this counter also, they have referred 

to the ord°r dated 1.1.5.1983 of he Ministry of I)efence 

a rd have pci nt:ncl out that the mention of the word 

promoton" i nstead. of "reclassification/redesignation" 

a mistake which has been corrected in order dated 

1 1.997 . They have also stated that the order of the 

b "in ai in of,, No.151,794 was implemented to avoid 

ran tempt. It has also been pointed out that the claim 

rs boon ur:nod down by the audit. The respondents 

1.'!.s den ied to have received any representation from 

'3r applicant They have also taken the. stand that the 

aralication is barred by limitation. 

in their counter in OA No.822/96, the 

and taken by the respondents is exactly the same I 

ha other cases. The basic post was Driver Engine 

which the petltioner held in the scale of 

P ... .210--29o/. 	The respondents' 	case.. .is that this 

L1. 1  ed post was treated as skilled at par with 

n.iine Fitter in the pay scale of Rs . 260-40O/. They 

aano also rofe.rrec3 to the Ministry of Defence' s order 

dated. 11,5.1983. The respondents have also taken the 

stand that in Annexure-1 the word "promotion" was 

\ronlyiy mentioned instead of "reclassification / 

rdesignation". . Phi s 	has been corrected no order 

dated 1.1.1997 .rfhe other points taken by them with 

regard to the order in GA No.151/94 1 the trade-testing 

of the applicant, the turning down of the proposal 



it 	;iii Prittes, the iion-suhmi ssion of 	fly 
	 4 

T 	)T 	 LLrIi by the applicant , and the pcun L e- 

[Ire the same as in the other cases 

From the above recital of facts as set 

L by both sides it is clear that in t:hese cases , the 

- pp J.eanLs .lesides other facts have relied on the order 

of 	the Tribunal in OA. No. 1 51/94 We have perused the 

records of this case which was allowed in order dated 

/ . 	199I. The tWe applicants t:here were Wiromo n in the 

pay scale of Rs.210-290/-. The pay scale of Wireman was 

Leosed to Rs.260-400/-- and brought on par with that of 

Plectrician The applicants therein were promoted to 

the post of Fiectrician and their grievance was that 

their pay was not fixed in accordance with FR 22-A( 1). 

In that case, the two points considered by the Tribunal 

were whether the promotion of Wireman to Electrician 

was purely notional in the same pay scale and if the 

Wiremen on promotion/redesignation to Electricians were 

given higher responsibilities to discharqe. The 

Tribunal came to the conclusion that promotion of the 

applicants in that O.A. was not notional but of a 

substantive nature. On the second point also the 

!:i nduq was that on promotion to the post of 

Electrician, they discharged higher responsibilities. 

The Tribunal also considered several other decisions of 

other Pnches of the Tribunal and allowed the 

applicants' pa.yer in that case. 

We have heard Shri K.B.Panda , the learned 

1 wyer fIns the petitioners, and Shri S .Ch . Samantray, 

the 	learned /bid it iona.l Standing Counsel appca:riny for 

the res.?endents , and have also perused the records 



b C  tc  

Learned Additional Standing Counsel has 

isd 	two preli m inary points which have to be 

considered 
first before going into the substantive 

points raised by the parties. Firstly, it is submitted 

that the decision of the Tribunal in OA No.151/94 is a 

judgment in personern and it has no application to the 

netitioflerS' case. In the cases before us, we find that 

the petitioners went over from the scale of 

s.2i0290/ to the scale of Rs.260-400/. Whether it 

by 	way 	of 	notional 
	promotion 	or 

r ecia ssi fi ca tlor)/recIesiynIati0n1 	or 	by 	way 	of 

:ubstasntive promotion is a matter which has to be 

considered. This very point in identical circujaStahlceS 

was cons deted by the Tr:ibufial in O 	No.151/94. It 

cannot, t-hcrefOr0, be said that the order of the 

Tribunal in ()A No.151/94, which incidentally was 

iinp1emntd by the respond0flt5 is applicable to that 

case 
only and the same consideration will not be 

appi i cab c' n 
the case of the present appilcaflts . Tb is 

is not to say that the present applications will have 

to be a 	only on the strength of the decision of 

the Tr i 	al.ir 
 OA No.151/94. But the 1)etitioners hOIn' 

in the nne position as the applicants in O 

though the designationS of the two sets of petitt°° 

rn 	I fe rent , the decision of the Tribunal ia 
C1\ 

On. 1 1 /14 wi 1 1. cortal 
nly have to be taken into account 

1 	
nq Lh case of the petitioners in the 

0. 	before US . The second pO.i 'it 
UtqOd by the 

d it ina 1 	S tnnd ifiC3 	Cou n so1 	ir 	tha L 
	the 

gpl cat ons arecleai-i-Y barred by limitaton. 



- 	 -1.3- 

.1 n (J/\ No, 	U3/96 the petitioner was promoted/fift-d 

i.l.ectricj;i in 1985, In O2\ No.819/96 tue applicant was 

pomoted/fited in the post of Fitter in /\ugust 1987, 

SLmilariy, in OA Nos. 820, 821 and 822 of 1996, these 

promotions/fitinents had come in 1986 and 1985. It has 

been submitted by the learned Additional Standing 

Counsel that when on their promotion or fitment in the 

scale of 1. 260-400/-, the pay of the applicants was not 

fixed in accordance with FR 22-C, the cause of action 

had arisen at that time and the petitioners have come 

up before the Tribunal only in 1996. It has also been 

submitted tiha t rnns t of them had not submitted any 

representation to the departmental authorities and in 

one or two cases representations have been filed only 

in 1996. It has been submitted by the learned 

Additional. Standing 4 Counsel that just because in a 

su'ular case cert:ain relief has been allowed, the 

applicants cannot come up to claim the same relief even 

thsugh their claims are barred by limitation. In 

"ortof hi. s contention, the learned Additional 

ding Counsel has relied on the decision of the 

ble Supreme Court in the case of State of Karnataka 

others vS-M.Katrayya and others, 1996 (7) SUPRflhi 

In that case, the respondents before the Hon blo. 

eme Court were working as Teachers in the 

r 	of duca Li on. They had availed Leaa Tm ccl. 

ion in 1981-   and 1982. It had come to liqht inter 

h:rL LheV had never utilised the benefit of L.T.C. 

ha:I dion the amount and used it-. . .l3ecause of this 

vt—n we:e Ff cLod from Lliein in 1.984 and 128. 

III 	 II 	
- 

- 	:-- 	 . 	. 	-. 	- 	 •: 

Al 
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I 	iO pe r;c)n CII 0(1 a pp

C~I 
Licn L i nus ho 1. ni:e 	:lin 

LnrnatakaAclrimn.isttative Tribunal question lug the powei: 

L h 	O\? e r:nrTlen t to reover the amount i n Auqust 1989 

ho Tribunal allowed, the claims and held that State of 

r'rriaLaka could not recover the same from the 

respondents . On coining to know of i 1., thn. respondents 

fried applications in August 1989 before the Tribunal 

with an app] icatlon to condone the delay. The Tribunal 

had condoned the delay and against that order the State 

Government came on appeal before the 1Ion'hle Supreme 

Court. In thi.s decision, after analysing the provisions 

of Section 21 of Administrative Tribunals Act,.1985, 

their Lordships of the i-ion'ble Supreme Court held that 

the respondents' explanation that they came to know of 

the relief granted by the Tribunal in Twgust 1989 and 

they filed the petitions immediately thereafr was 

not a proper explanation. They were required to explain 

under sub-sctiOflS (1) and (2) of Section 21 of 

Administrative Tribunals act, 1985 why they could not 

avail of the remedy of redressal of their grievances 

before expiry of the period prcscr.bed under 

suh-sec]-OflS (1) and (2) . In that view of the matter, 

the Hoti' ble Supreme Court allowed the appeals of the 

State of Kar:nntaka. It is submitted by the learned 

Additional Standing Counsel that in these cases, tho 

Petit10Ter5 have come up only after the decision of the 

Trtbuiia 1 'in ciA No. 151 of 1994. They have also not filed 

any appl cation for condonation of delay and therefore, 

the pet i oiis should be rejected at the outset on tb: 

i. i oi'i 01 1 in' tatlon 
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/ 	 JP have cr)ns]dered the abovo suhin i ss ions 

of 	t}ic 	i.oa rued Additional Standing Counsel 

oaref.il. i.y . 	The 	first: 	point 	to 	be 	noted 	in 	Lii 

connection is that in the case of State of Karnataka 

others v. S .fl Rot rayya and others ( supra ) the poin I: at: 

ssue was recovery of L.T.C. advance drawn by tin' 

re.sponden ts before the Hon ' ble Supreme Court. rphi s was 

an one time payment. In the instant case, the 

i Li ciors hive prayed for fi xatiori of their pay un: 

PR 	2 2-/\( I) . If they are entitled under law to have 

their pay fia'.:i ruder FR 22-T\ (1) , then their pay would 

he fixed at a h igher level than what has been done and 

I if it UtO I: iYih1 ts to them would also be governed 

accord.inqly.  . 	Thus , 	in the case of the present 

applicants , the injury alleged by them is a. contlnuai. 

one in so far as , according to them., they have been 

don led propet: fixa Lion of their pay on their promo Lion 

to the scaLe of Rs . 260-400/-. 	Thus , the decision of 

1:he lion 'ble Supreme Court in the case of State of 

IKarnataka and others v. S.M.Kotrayya and others (supra) 

would not be applicable in the facts and circumstances 

of these cases. Mc.reover,a Five-Judge Bench of the 

lion' ble Supreme Court in the case of K.C.Shrma and 

others v. Union of India_ and others, 1998 (1) SLJ 54, 

have held, that applications filed by similarly placed 

persons should not be rejected for bar of limitation. 

In that case, the applicants came up before the Hon'hte 

Supreme Court aqa inst the order of the Principal Bench 

of the Tribunal. The appellants were employed as Guards 

in the Northern Nni 1.way and retired dun ng the period 

hetween 1980 and. 1988. They felt: aggrieved by the 

not ifieaf: ion of the Railway reducing certa in emoluments 

for the  purpose of: cal. cu.l.ating average eiuoi uments with 

so tros pee Li yr 	opera Lion . 	The 	va I idi Ly 	of 	such 
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\7fl inendicnl:.was considei.ed by a 	II flench 

nI the Tribunal in a hatch of earlier app.! i ca Iloils a nO  

	

he 	no L 1 i. 	'ons wete held 10 be invalid in Sn a 

these jn ver etrospecti ye effect to the amendments 

hesu applicants were also adversely affected by the 

r etrospect i.ve amendments . At the first instance they 

soucht the benefit of the decision of the Full Bench of 

the Tribunal by filing representations before the 

Pa lwny administratiOn. But as their grievances were 

	

id: 	r(dressed , they filed applications before t h e 

unal seeking relief. These applications were 

ismi. ssed by the Tribunal, taking the view that the 

appUcatlons were barred by limitation, and the 

Tribunal refused to condone the delay. The Uon'ble 

Supreme Court took note of the fact that the decision 

of the U'ullI. Bench of the Tribunal striking down the 

retrospective effect of the notifications of the 

Railways was upheld by the Hon'ble Supreme Court. in 

the case of these applicants, who came up later in 

K.C.Sharma'S case (supra) the Bon'hle Supreme Court 

held that having regard to the facts and circumstances 

of the case, this was a fit case where delay should 

have been condoned and the "appellants should have been 

given relief in the same terms as was granted by the 

Full Bench of the Tribunal". In the instant case, on 

analogous facts this Bench of the Tribunal have granted 

certain relief to two ear].ier applicants in OT No. 

151/94. The present applicants before us are claim1 nq 

the same relief on the basis of the said (.)rcler. We have 

also noted that the injury, as alleged 
by them, is one 

of continuing duration and therefore, we hold that in 

line of the decision of the Hon' ble Supreme Court in 

ic .0 . Sharma ' n case (supra), the petitioners are entitled 

U 
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to be heard on the merits of their submissions and the 

petitions are within the period of limitation. 

8. 	 Coming to the merits of the matter, 

admittedly the applicants were originally in the scale 

of Rs 210-290/- according to the applicanLs, they were 

promoted to different posts, as mentioned earlier, in 

the scale of Rs.260-400/. For this promotion, they had 

to appear at a trade test involving a written 

examination and an interview. In the orders, it was 

specifically mentioned. that the petitioners are 

promoted to different posts in the scale of 

1s.260-400/-. The petitioners have further stated that 

on their promotion to different posts in the scale of 

Rs. 260-4001-, they were called upon to discharge duties 

o qreater importance and as such, they have claimed 

fixat:ion of pay under FR 22-A(l). The respondents, on 

the other hand, have stated that originally the posts 

which were held by the applicants in the scale of 

R. 210-290/- were the feeder grade for promotion to the 

pests 	to 	which 	the 	petitioners 	were 

with the scale of 

Ps. 260-400/- 	Mention of the word "promotion' in the 

orders was a mistake. This was a case of fitment and 

promotion and as such, they are not entitled to 

he their pay fixed under FR 22-C. In any case, the 

istake has been corrected by orders issued on 

I . L . 1997. The respondents have also stated that the 

pctit.iOflerS were trade-tested before fitment in the 

Scale ot Ps .260-400/-. But this was done before the 

(evernInonL of 1.ud:ia order about upgrading of the posts 

in the scale of Rs.210-290/ from semi-skilled to 

kt1led category came and after the orders came, they 



were fitted in higher scale and not promoted. We have 

the t 
val submiSsions of the learned 

f'OUflSCJS 
on this point. The first point to he noted is 

that; 	
the averment of the applicants 

On 

in spite of  

hr'ir induCtlOfl 
In the scale of Rs.2604/ 	

way of 

;r
an they claimed, they were called upon to 

importanc 	
This point has 

duties of greater  

net. 
been 5ec1fc1Y denied by the resPOflc 

	On 

1i ether hand, they  have averred that original-LY the 

pOEtS 

whICh were held by the applicants In the scale of 

2iO290/ were feeder category posts for promotion 
ps,

to thP 	
he scale of Rs.260400/ 	

This, to our 

poStS in t  

eS 
that the posts whiCh were held by the 

prC)  

ii(an 	
after their induction in the scale of 

pp  
Rs.260*400/ were posts where the applicants were 

r 
called upon to 	

scharge higher espOn 	
ties. 

otherwise these posts old not have been originaflY 

oromotional posts from the posts in the feeder categorY 

Rs.2l0_29O/ 	
s regards 

posts in the scale of 	
the 

suhmi5S1OI of the respondents that this was not a case 

of promOti0fl but a case of fitment or 

or re_class1f1tb0n1 we are unable 
re_categonisatbon   e it has been menLi0fl 
to accept this content1on becaus  

by the respondents in their counter filed Ifl different 

that the MinistrY of Defence in their letter 

dated 16.098i treated the postS held by the 
ategory in the scaiC of 

apPi1Ct5 
in th semiSl 11ed c 

Rs.210290 	

nt par with the posts to which they were 

according to the resPOflflt51 in the 

re  cateY0 50d1  

scale of 	
.260400/ 	

They have also stated that as a 

rsn 1i 	ef 	recomPlefltiOfl of Experts 
C1aSS1[ icatiofl 
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AT  

 Committe 	
the MinistrY of Defence have 15sud ordet 

in their letter dated 11.5.1983 where the 
poSS in the 

scale of Rs.2102901 have been sanctioned the 
scale of 

Rs.260-4/ Uad it been a case of simple 

re-categorisation or re-
classification, then there 

would not have been any need for a trade_teSt involving 

a written examination and an interview. The 

respofldtS have tried to explain this away by sayiflY 

that the writtefl test and interview were held in 

accordance with the old recrU1tmt 
tUlC5• But in the 

me the Goverrnnent of India have is5Ued orders 
meant i,  the scale of 

tot fitment of semiski1l 
	category n  

2604/ 	
The respondents case is that: origiallY 

Rs. 

 
the posts held bythe appiict5 in the scale of 

210290 
were treated as semi*Sk1 	

and 

p  
of India in their order dated 16 O,l98L 

Governmpnt 

 tteatd 

 
this as skilled at par with Fittet, EleCtr i 

and t:hi'r 
posts to h1Ch the applicants were 

rcey0rd; according to the respOru1ts in the 

ncae of Rs.2604/ 	
If the lower pos 	

treated tfl were  

as skilled, with effect 
	

dated 
from this order 

6.10. 981 there would not have been any riced to 

	

subject the applicants to a trade*tC 
	InvolvinY a 

witC0 
cxaIilitIatbon and interview for fitting them in 

,,,th,r skilled category post with a higher scale of 

pay. Unfortunatelyr neither of the parties has 

mentioned when such trade_tests were held and whether 

these were held prior to 16.10.1981 
iihefl 

the lower 

as skilil tnstCa( of 

ts 	
dte 

category ps   semi_skilled or aftet 16.10.1981. 
earlier status of  
Moreover, if we are to accept the contention of the 

that the lower category of postS of SjtCh 
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K"Ord /\ t orRiij n L , 	Iii. umber, 	Pi e Fitter, Motor Pump 

Attendant, etc., were treated as skilled with effect 

from 1.6.10.1981, then the applicants should have been 

tiLted in the higher scale of Rs.260-400/- with effect 

from 16.10.1981. The respondents have further 

mentioned that as a result of recommendation of the 

Expert Classification Committee, the Ministry of 

Defence issued orders on 11.5,1983 wherein the lower 

category of pOStS was sanctioned the scale of 

Rs.260-400/. Had it been a case of fitmertt in the 

sense of giving a higher scale of an existing set of 

posts, then the applicants would have been fitted in 

higher scale if not from 16.10 .1981 but at least from 

11.5.1983. But as a matter of fact, they were inducted 

in the higher scale in 1985 and 1986 and that too, 

after they qualified in trade-tests. In view of all 

the above, it is not possible to hold that the case of 

the applicant is a case of mere fitment or notional 

promotjor. It has to he held that this is a case of 

substantive prornotion, as has been held by the Tribunal 

in OA No.151/94. The respondents have further stated 
to "promotion" 

that reference/ in the orders at Annexure-] of these 

applica Lions 	is 	a 	mistake 	and 	this 	has 	been 

shsequently corrected in orders issued on 1.1.1997. 

These orders at Annexure-i have been issued in 3985, 

1986 and 1987 and in case of applicant in OA No. 818/96 

.n 1992 with effect from 13.5.1985. If this is 

eniii.ne  inadvertent mistake, there is no explanation in 

the coun ters as to why it had taken the respondent 

ye years in the I st and more than 10 7ears in other 

cases to con ect this mistake, It must, therefore, he 

v:id that this order dated 1.1.1997 is an af:terthiought 

'd ci hivo no impact on the claims of the applicants 

Vh -nr (.1 
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0 	
0() 	r(,l t jot,of all the 

hojj that: the applicants- iflductrnent 
	

above 

in the scale of 
in different POSts 

IS by way of bIt-iv( Prom stal 	
otion and on such Promoti0, 

they are 

Nnlp 
to have their pay fixed in accordaT)ce 

w On word has 
to be said at this point 

ith 

 
appjj caflt shave all along mentioned in their 

that their pay 

?2-A(l) 	 Shotjl have been fixed under FR 	

T1jg hag been referred to by us earlier. 
 

But actually FR 22-A(i) came Into existence with effect 
	P from 30.8.1989 

different Posts 	
o The applicants were promted to the 

	

fl the scale of Rs.260. 4Oo,'_j 	19 5, 8 1986 
and 1987 and therefore, the earlier FR 

22-c would he 	

41 

applicable in their cases 
	The resp(fldPfl 	

have 
correctly mentioned FR 22-c in their counters 
10. 	

In the result, therefore, the Origj
n  al 

are allowed The respondents are directed 

fix the pay of the applicants in the scaj0 of 
- 2GO40 	

on the date of their promotion to the 

r'sts in that scalp in accordance with FR 22--a and give 
r'T) 

the Consequp11 financiai benefitc; All this 
Id don0 

Within a period of 120 (one 11undr(d tWenty) 
om 	I h o da frs or Uo 

sh
ejp of Copy of this nrder. 

1 be no order as to cos 

t h ScTt 
I 	

Vice. 	liman 
* 	 * 	 - 


