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OT CIINTRAK ADM L N .1 SlH A•I I yE TJ. I HUNAL 

CU'EI'/CK BENCII, CUTTACK. 

IW 

ORIGINAL !\H!!CA'I'TON NOS.818,89,820,821 & 822 OF 1996 
CnN,ir'k, t:Iii.s the 	L day of July, 1998 

iIoII'Bi.1E SHPi SOMNATH SON, VICE-CHAIRMiN 

AND 

nuN' 	SIIRI G.NARASIMIIAM, MEMBER(JIJDIcIAL) 

In O1\ 8 I8/6 

Babi:rjl Chrran Bark , s/o late Kelu Bank, 

auod abou : 42 years, at present working 
or Ei.:L:i.i. an HS 11, in the office of the 

(arrtsn 1iqi cor (1.) R & 0, 

tjI htaa:y hooineering Service, 
Tt./Pt.)Cha nd i our, 
01 	L.BatTl;O1 C 

IN OA 00.819/96 

k;i:;ina th fl:h ao, /o.late Harekrushna Sahoo, 

aed eboni: 46 years, at present working 

as 8ittor, in the office of the Garrisson 

Engineer (1) R & 0, Military Engineering 

Service, 7t/PO-Chandipur, Dist-Balasore. 

AN OA 10.820/96 
h mama 1 i has , s/o Giridhari Das 

ag-'d about. 45 years, at present working 

as Pipe FU LTr, MS II, in the office 

of the Thrrison Engineer (1) R & 0, 

ri 1 11 L;iry i:nq1ncr- ing Service, 
J\t:/hO.Chati lj pur,DIsL.F3alasore. 

10 OA No. 821/96 
Ba tnakar flehura, son of late Birabhadra Behura., 

aged about: 55 years, at present working as 

Refrigerator Mechanic, HS II, 
in the office of the Garnisson Engineer (1) R & D, 

AL/PO-ChaTid i.pur , Dist . J3alasore. 
IN OA 00.822/96 

Shakti Pada Paira,son of Pramothnath Paira, 
aged about: 39 years, at present working as Fitter, 

General Mechanic, ITS II, in the office of the 

Gar:rissnn Engineer (I) B & D 
Mi 1 1 tory toqi noon ing Service, 
At/PO-Chand pu: Dlst.Baiasore 	. . . .1\PPLI.CJ\NTS 

By the Advocates 	- M/s E.B.L'anda & 

S.K.Jethy.. 
V or su S 
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I U ALL TI! E CAS US 

Union of India, represented by the 

Secretary in the Ministry of Defence, 
New Delhi. 

2. The Garrison Engineer (1) (R&D), 

At/PO-Chanc1ipur, Dist . Balasore, 
(}rissa-756 025 	.... 	 RESPONE)ENTS 

By the Advocate 	- Mr. S.Ch.Sarnantray 
Addl.C..G.S.C. 

SUMMAUH-SUM, V ICE-CU1\iltF.IAN 

These five cases 	have 	been 	heard 

.'srately. 	The facts of these cases are similar though 

' 	denti on] • but Fhe 	point for 	adjudication 	is the 

Theoofo're, one order will govern these cases. in 

nasno the api:ilcants have prayed 	for fixation of 

pay 	utuie:r F 	N 22 -A ( 	) . 	The 	factual 	a spects of 

hvsn cases are not: in dispute. Facts of each case are 

Hcated below separate ly. 

In O( No.818 of 1996, the appllcant 

i Charan Dank was appointed on 30.3.1979 as 

h 	Son ':5 Attendnr,t in the scale of pay of 

.210290/-. In order dated 28.9.1992 at Annexure-l-

rr the O. \. he was, according to him, promoted to the 

'ot of FJectrician with effect from 13.5.1985 in the 

of pay of Rs.260-400/-. He states that this 

r c'intion was based on selection and he had to appear 

iL a written test and interview and was placed in the 

wr-Q. 	of successful candidates and thereafter 

a umoted in his turn on a vacancy being available to 

the post of Electrician. In 1993 he was promoted to the 

ist: (f El ectri ci an, II ghly Skilled II. 	His grievanco 
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in thn" ro hP,  !;rflflIotT ion from Switch Board Attendant to 

0 

	

	 ho was called upon to diSehaxOc dnties of 

lmj"rto"ce,but his pay was not fixed under 

of Fdamenta1 Rules. lie further states 

haL 	ho 	cent inuod to 	represent 	and 	his 	last 

ropi'r :onLa ion dated 27.3.1996 is at Tnnexure-2 , but no 

Wpry wc passed to fix his pay in the scale of pay 

o fEl ecLi cian under FR 22-A( 1 ) . He prays for such pay 

n accordance with the above Rule. 

in O/\ No. 819/96, applicant Kasinath 

finfinci can origi nally appointed as Pipe Fitter ( later on 

-'icjnited as Plumber) in the scale of Rs.210-290/-

wi di nf{'act from 10.9.1972. In order dated 3.8 .1987 

(Anne nure-i.) he was promoted from the post of Plumber 

to the post. of Fitter in the scale of Rs.260-400/-. 

For this promotion, he sat in a written test and on 

being successful in the written test, appeared at an 

interview. According to him, his name was in the merit 

list of successful candidates and he was given 

proniotlon in his turn on availability of a vacancy. On 

promotlOn to the post of Fitter, he was assigned the 

duties of greater importance, but his pay was not fixed 

in accordance with FR 22-Tv (1). The petitioner states 

that he submitted several representations and his last 

repi:osentat ion dated 27 . 3.1996 is at Annexure-2 , but no 

orders were parsed on his representations and that is 

why he has prayed for fixing his pay in the scale of 

.260-400/- on his promotion to the post of Fitter in 

accordance with FR 22-A (1 

2,7 	 in O7\ No.820/96, applicant Bananiali Das 

was Dpwinyod as a Pipe Fitter in the scale of 

Rs,10-290/ cn 1.6.1972. In order dated 11.1.1986 
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i\t1(InY11 he was promoted from the post of Pipe 

i hLer to the post of Fitter in the scale of 

p 260-400/. 
For this promotion, he had to appear at a 

wrtten 
Lest and interview, and on promotion to the 

post of Fitter, he was assigned duties of 
greater 

importaflcei but his pay was not fixed in the scale 
of 

Fitter under FR 22-n (1). He was later on promoted from 

Fitter to the post of Pipe Fitter, H.S,i.T. He states 

that for fixation of his pay in the scale of Fitter 

under FR 22-Mi) 
he submitted several repreSefltatb0n 

the 
last of which is dated 27.3.1996 and is at 

nneXUTC2 .But 
no orders were passed and accordingly he 

has prayed that on his promotion to the post of Fitter 

from 11.7.1986 his Pay should be fixed under FR 

2.3 	
In OTt No.821/96, petitioner Ratnakar 

inted as Motor Pump ttendaflt in the 
Pehura was appo  

scale of Rs.210-290/ 	
in 1970. in order dated 6.5.1985 

(J\nneXUrei) he was promoted to the post of 

lefriqerflt0r Mechanic in the scale of Rs.260-400/- with 

c€fCb from 30.4.1985. For this promotion, he had to 

Appear at a written test and interview, and on 

s romati0fl he was assigned duties of greater impor t nce 

nt hi pay was not fixed under FR 22-Mi) . lie further 

La Los h-I 	fn the year 1 
	 n 	in 985 (date ot entoricd) 

L 
	he 

W A S 	I 2 	O1 	
promoted to trie post of R17f-t 

iyca 110 

J 	
states that. he had hoes 

YV Jed. lie 

'proSOfl 
L& sq for fi xiny his pay in the sea 

in of 

as Ff:r igerator Mechanic under FR 
22--M 

ed his las 	p t 	
r(resentat0fl dated 2/. 3. 1996 	

at 

rn' '2 	Bn 	no orders have been 
	,3 55od on his  



I 
Ions and that is why he has prayed for 

t ia lea iii e p- v under the above Fundamental Rule in the. 

o1 	ToFH rator 	lec 1.1 anic 	with 	effect 	from 

30, .1935 

2.4 	 in OI\ No.822/96 applicant Saktipada Paira 

was appointocl on 26.8.1981 as Diesel Engine Static 

rent.ione(I by the respondents in the counter as Driver 

Engine Static) in the scale of Rs.210-290/--. In order 

dated 7.5.1985 at Annexure-1 he was promoted with 

effect from 30.4.1985 as Engine Fitter in the scale of 

bs. 260--400/. For this promotion, he had to appear at a 

writt is! n t e s t and interview and on promotion, was 

assgned duties of greater importance, but in the scale 

of Rs.260-400/- his pay was not fixed in accordance 

with FR 22-A (I). Re filed several representations, 

the last of which is dated 27.3.1996 and is at 

Pnnexure-2. He also states that in the year 1995 (date 

not: mentioned) he was further promoted from the post of 

Engine Fitter to the post of Fitter General Mechanic 

H.3.II. in the context of the above facts, his prayer 

is that with effect from 30.4.1985 in the rank of 

E,ric4i,ne Fit Lo.r in the scale of Rs . 260-400/- his pay 

should befi xed under FR 22-A (1) 

H 	25 	 From the above recital of facts of these 

i.ve cases,i Lis seen that cases of the petitioners 

are 

	

	.i.dent: i 'a I . They were originally in the scale of 

2 10-290/- and later on they were promoted to 

rh 	feren L pests H the scale of Rs .260-400/--, but their 

:ay wis net fixed in accordance with FR 22-i\.(1) 

Ecspnnclen ts have filed separa to counter 

each 	a.' nd in the counters t::hey have not 

tad 	cia tes given by the pet. tioners WI. Lh 
Si 	 ' 	H 	r 	ppo i. ntment 	 to pos t:s in 
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'I  fferent: scales .112 poInts taken by the rest nchtls ii 

their counters in these five cases are identical. In O1\ 

No.18/96 the respondents have stated that the post of 

Switch Board Attendant in the scale of Rs.210-290/ was 

treated as Skilled at par with the post of Electrician 

in the scale of Rs.260-400/- with effect from 

16.10.1981. Earlier the posts of Wireman and Switch 

Board Attendant were the feeder category for the post 

el 1ectrictan(Ski11). As a result of recommen(latlofls 

ot the Expert Classification Committee, Ministry of 

cfence issu(-d order; on 11.5.1983 in which the post of 

S lectriciarl and Switch Board Attendant have been 

a!)ctJoned the scale of Rs.260-400/. in addition, 

c:7tcl1 Board Attendant,and Wirernan have been sanctioned 

i qher scale of Rs. 3uJ-480/ for 10% of the authorised 

rongth of these posts. The respondents' stand is that 

1v post of Electrician caflflC)t be considered as a 

,rmot.i ona I p o s t for Switch Board Attendant. The 

eponden Ls state that in the order at ArinexUr01 , the 

"Prhtth102 has been wrongl.y and inadvertentlY 

d as v'r the recruitment rules existing prior to 

	

u 	ci these categories . Those promoted a.fer 

were g ivcri notional promotion or a hIgher 

	

'ion 	the appl I cant got his promotion with effect 

1985. The respondents have stated that: Shri 

haya Knimi r Sahoo and another of the same off ice as 

I i cant c a pproacheCt the Cuttack Bench of the Tribuila .1 

with the same prayer which was 

The respondentS implemented the judgment to 

	

.d 	con tempt: of 
('curt. But in order dated 1 . 1 . 1997 

2ncIoed to the counter) the order of promotion 

od 	md the 
word "promotion" wa.s nh I: I tuted by 



a a 	on" 	The respondents have admi tted that 

rho 	"1 -1 Cfl1 t WS trade-tested for higher promotion and 

'p a J1f:.i.cd fo r  prolntic,n to the higher post in the scale 

r 	;p.. 4(I(J/._ 	But in the meantime, the Ministry of 

J.)cinnce issued orders for fitment of the semi-skilled 

Le :y I ri :n the sk:i lied category in the scale of 

1a60'400/-, in which they have qualified in the trade 

Lost They have fur thor stated that this promotion is a 

notional promotion and the applicant is not entitled to 

have his pay fixed in the scale of Rs.260-400/-- under 

Fl 22-C. It is stated that the matter was referred to 

the audit authorities who turned down the request. The 

respondents have also contested the averment that a 

large number of representations have been submitted by 

the applicant:. it has been stated that: only one 

reprenelltatic)n dated 23.7.1996 had been received from 

the applicant and forwarded to the higher authorities. 

The respondents have also stated that the application 

is barred by limitation because cause of action had 

allegedly arisen 14 years ago. 

3.1 

 

In O1\ No.819/96, in the counter, the 

reapondents have not contested the factual aspects 

:ibnt the dates of the applicant coining over to 

di ff;ront: sea lea . They have taken the stand that with 

H'cf from 16.10 .1981 the posts of Pipe Fitter and 

P1 nmhc a in the semi--ski lied category have been treated 

,' 	0 i 41W at par with Fitter in the scale of 

21d0 4h)/- in the circular dated 16.10.1981 issued by 

a 	c:v a 	lance . A4 per e-riier recruitment rules 

Lii a ca La cv P ipe Fitter  and Plumber were the feeder 

'': he porL al litter (Skilled). On the basis 
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F 	rr'ceiunc'n1 a t: I on 	of 	Experts 	Ci. ass if i ci t: I on 	C 	nmit too 

the 	flinisLry 	of 	1)ofence 	issued 	orders 	in 	letter 	dated 

11.5.1983 	where 	the 	posts 	of 	Fitter, 	Pipe 	Fitter 	and 

Plumber have been sanctioned the scale of Es.260-41)0/-, 

In 	addition, 	Pipe 	Fitter 	and 	Plumber 	have 	been 

sanctioned the higher pay scale of Rs.330-480/- for 	10% 

of 	the 	authoriseci 	strength 	of 	these 	posts. 	The 

respondents' 	stand 	that 	post 	of 	Fitter 	cannot 	he 

consdcr ed 	as 	a 	promotional 	post 	for 	Pipe 	Fitter 	and 

Plumber and in the order at Annexure-1, the word "promotion" 

has 	been 	wrongly 	and 	inadvertently mentioned 	as 	this 

was 	a 	promotional 	post 	according 	to 	the 	earlier 

recruitment rules. The respondents have stated that 

A 	. Sahoo and another of the same office approached the 

Cuttack 	Bench of 	the Tribunal 	in OA No.151/ 9 4 	seeking 

t he 	same 	re I i of 	as 	the 	applicant 	on 	the 	ha si S 	of 

similar 	facts. 	This 	petition 	was 	allowed 	and 	the 

iudqment 	of 	the 	Tribunal 	was 	implemented 	by 	the 

r espondents 	in 	order 	to 	avoid 	contempt 	of 	Court . 	In 

order 	Ja Lad 	I 	L 	1.997 , 	the word 	"promotion" 	was 	changed 

t o 	" re-o I .assif icat i on" . 	The 	respondents 	have 	taken 	the 

La rd that the applicant was reclassified from the post 

Pipe Fitter 	to Fitter Ski. lied and 	t:herefor° , 	has 	no 

~Ta hm 	Far 	1 	sat:.i.on 	of 	his 	pay 	under 	PR 	22-(1 ) . 	It 	is 

~uv rd 	FhAt 	the 	applicant was 	trade- tested 	for 	higher 

promotion 	and 	qualified 	for 	promotion 	to 	the 	higher 

;est in 	the scale of Rs .260-400/-. 	But 	in 	the meantime 

ho 	f i tmnn t 	order 	of 	Govermnen t 	of 	India 	came 	and 	he 

aui 	fitted 	in 	the 	higher 	scale 	of 	Rs.260-400/--. 	His 

case was re [erred to audit authorities who turned down 

hue 	proposal 	for 	pay 	fixation 	under 	FR 	22-/\ ( 1) * 	The 

raspondontm; 	have 	stated 	that 	the 	appi.icant 	lies 	not 

;ubm. tted 	any 	representatiOn. 	They 	have 	also 	s t,h.ed 

1: hat 	the 	applE i.cant ' s 	cia im 	is 	barred 	by 	ii mite I: ion 
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[n the counter filed by the respondents 

in OA No,8:O/96, the stand taken is the same as in the 

other two ciso. They have indicated that the posts of 

Pipe Fitter and. Plnmher in the semi-skilled category 

have been treated as Skilled at par with Fitter 

(Ski1li) in the scale of Rs.260-400/- with effect from 

16.1.0,1981. 	per the earlier recruitment rules, posts 

of Pipe Fi LLr and Plumber were feeder category for the 

post of Fitter (Skilled) . On the recommendations of 

the Expert Classification Committee, Ministry of 

i)efeneF' .is:;ued orders in letter dated 11.5.1983 in 

whieh posts of: Pipe Fitter and Plumber have been 

sanci-joned the scale of Rs .260-400/-. In addition, Pipe 

Fitter and Plumber have been sanctioned higher pay 

scale of s330-480/- for 10% of the authorised 

strength ol L.}ic'se posts. Therefore, post of Fitter in 

1Ii' 5cFile of F. 260-400/- cannot be considered to be a 

r:uemotiona I post: . Pen Lion ing of the word "promot:i.on" in 

LI'ie order a Anne:irre-1 is a mistake whi.ch has been 

corrected in order dated 1 .1. 199 7. The respondents have 

staLed t hat: the' orclor 	 bual i OA. No. 5194 	i 	 /  

n the case of i\ .K . Sahoo and another was implemented by 

the respoud 'n L in order to avoid contempt. They have 

i tf.ed thr the appi. leant was trade-tested for hiqher 

}nr'OJIIOLj en to Li' 

	

	post of Fitter in the scale of 

11 the meantime, the fitment order of 

( 	nei-  Ti,  mest. ol: India caine and the applicant's case was 

:1 or red 	o Liv' a rid 1: authorities for fixing hi.s pay 

but this was turned down 

r:.oendont' ian dotiid to have received any 

r';r: ores La LI n of the applicant. They have also taken 

Li a s t:ard ii a L L he a pplication is barred by 1 imi Lati.on 
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fr 	 in Oj\ 	2 1, 	G the stand taken in tie 

iiriter' I 	:hr' same - Here the point taken by the 

scncIent s is f hat the post of Motor Pump t tendant 

any i nal. ly  in semi-skilled category, but has been 

a 	ski ti ed at par with Refrigerator Mechanic 

skilled in the scale of Rs . 260-400/- with effect tram 

I 0 . 1 9 91. 	in this counter a iso, they have referred 

the order da ted ii .5 .1983 of the Ministry of i)efence 

I have i ted out that the mention, of the waid 

:omotiori" inst;oad of "reclassification/redesiqnation" 

a mis t:ake which has been corrected in order dated 

1997 . They hove also stated that the order of the 

I 	.1 n Oi' Ne. 151/94 was implemented to avoid 

I L has also been pointed out that the cia im 

a 	been I- u:r nod down by the audit . 	The respondents 

ha YE denied to have received any representation from 

:en applicant:.. They have also taken the stand that the 

a iplsicatien is barred by limitation. 

In their counter in OA. No.822/96, the 

stand taken by the respondents is exactly the same in 

Lh' othei: cases. The basic post was Driver Engine 

:tat;ic which the petitioner held in the scale of 

lTh.210-290/---. The respondents' case is that this 

semi-skilled post was treated as skilled at par with 

Engine Fitter in the pay scale of Rs.260-400/-. They 

have also referred to the Ministry of Defence's order 

(.1rited 11. .5.1983. The respondents have also taken the 

stand that; in 1\nnexure-1 the word "promotionT' was 

wrongly mentioned instead of "reclassification / 

redosignat:ion". Thts has been corrected in order 

dated . .1 . 1997 . r)9 	other polfltS taken by them with 

Toga rd to the order in CIA No .151/94 , the t:rade-'-l:esti.flg 

I .he app I 1cOT1 ii , the turning clown of the proposal 
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P 	in i 	an thor It i os , tIi 	non--submiss I on ol any 

rcpresentation by the applicant, and the point of 

limitation are the same as in the other cases. 

4, 	 From the above recital of facts as set 

out by both sides, it is clear that in these cases, the 

appl.cants, .iosids other facts have relied on the order 

ol the Tribunal in O1\ No.151/94. We have perused the 

records of this case which was allowed in order dated 

7 5.1995. The two applicants there were Wremen in the 

pay soa1 n17  Ps.210-290/-. The pay scale of Wireman was 

Ps 260--400/- and brought on par with that of 

Pctrician, 

 

The applicants therein were promoted to 

th post of tJ'ctrician and their grievance was that 

their pay was not fixed in accordance with FR 22-A(i.). 

In that ía so, the two points considered by the Tribuna 1 

wore whether the promotion of Wireman to Electrician 

was purely not i anal in the same pay scale and if the 

W r OPTOfl 11 	Ir.!:t ()n/redesignatiOn to Electricians were 

van 	hinter responsibilities to discharge. 	T h e,  

mr ibuna coma to the conci.us 101) that promotion of the 

aepi iiutn Jo that O.A. was not notional but of a 

riihLint: i s-' I1a:ure . On the second point also the 

i nii. no; was that on promotion to the post of 

P ectr I c ion 	they discharged higher responsibi]:ities 

The iril nal. a tso considered several other decisions of 

nL1tr "enches of the Tribunal and allowed the 

opj]. rents' prayer in that case. 

We have heard Shri K.B.Panda, the learned 

Lawyer for the petitioners, and Shri S .Ch Sarnan tray, 

I no rnde Hiti onl. Standing Counsel •ppeo ring for 

the respondents, and have also perused the records. 

If 

J 
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ddition;l standing Counsel has 

- two PV4,111minary points which have to be 

-Ansidered [ii 	
before going into the substantive 

To ets rai,srd by the parties. Firstly, it is submittC1 

that the dcc i.s ion of the 
r1rjh11qal in QA No 151/94 is a 

j,dqmont in persoflem and it has no appi i cation to the 

oot:iL 000rS 
cse. in the cases before us, we find that 

L ho 	i T-  I one rr; 	went 	over 	from 	
the 	sca ic 	of 

* 211 O29U/ to the scale of Rs . 
26O4OO/. Whether it 

by 	WOY 	of 	nO tional 	promotion 	
or 

irw'lasI ficat Qfl/redes1gnatJn 	or 	by 	way 	
of 

jhiaSflLiVe 
promotiOfl is a matter which has to be 

considered. This very point in identical circumstances 

Was 	Co-E; 
idered by the Tribunal in O No. 151/94. it 

the 
annot, therefore, he said that the order of c  

rjrjhflai in OA No.151/94, which incidentallY was 

imp) emen Led by the 
respondoflt5i is applicable to that 

case only and the same consideration will not be 

applicable in the case of the present applicants. This 

is not to say that the present applications will have 

to be allowed only on the strength of the 
deciSiOn of 

itioners being 
the Tribunal in O No.151/94. But the 

pet  

in 
the same positiOn as the applicants in O No.15l/9

4 t 

though the desiqflatloflS of the two sets of petitIoners 

are different, the decisi.orl of the Tribunal in O 

No. 151/94 will certainly have to he taken into account 

while deciding 
the case of the petitioners in the 

present 0 .1\S. before us. The second 
point urged by the 

lea nd 	3'i it 1 onal 	Standl eq CoUnsel 	is 	that 	the 

;lppil cati 
ens are clearlY barred by limitat,i,o1 
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CA Nr. 8 1.8/96 The petltloner was proiriot:ed/f itted as 

CJoctrjcj an in 1985. In Oi\ No 819/96 the applicant was 

çu nuuteJf Atod in the post of Fitter in August 1987. 

imItnr!\', in CA Nos, 820, 821 and 822 of 1996, these 

iorncjOns/iirnpni:s had come in 1986 and 1985. IL has 

been 	dm i. ttcd by the learned Additional Stanclinq 

c:in L Phok when on their promotion or fi Lmen L in the 

'ie el 	-400/-, the pay of the applicants was not 

<ed 	in : ec rdance with FR 22-C, the ca use of action 

hid a 	at t:.h?I t time and the petitioners have come 

ip C::. 	a Pho Tribunal only in 1996.   IL has also been 

Id: d :hat most of them had not submitted any 

iT.'i.c.n! aJon to the departmental authorities and in 

ene or Late cases 1:epreseutatjons have been fi. led only 

in 	 IL has been submitted by the learned 

!\dd i tiona 1 SLandi. nj Counsel that just because in a 

HOW case certain relief has been allowed, the 

.:pI:icani:s cannot come up to claim the same relief even 

though their claims are barred by limitation. in 

sUp}:)Ort of his contention, the learned Additional 

Standing Counsel has relied on the decision of the 

Hon'ble Supreme Court in the case of State of Jcarnetaka 

and others v. S.M.Kotravva 	others, 1996 (7) SUPREME 

51.2 In that case, the respondents before the Hon ' ble 

Snprerne Court 	were 	working 	as 	Teachers 	in 	the 

Department of Education. 	They had availed Leave Travel 

Concession in 1981 	and 	1982. 	It had come to ]..ight later 

on that they had never utilised the benefit of L.T.C. 

but had drawn the amount and used it. 	Because of this, 

recoveries were effected 	from 	them 	in 	1984 	and 1986. 

4 

FA 
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OUIO Of Lliece persons filed applicati 'ns before the 

Karna take Administrative Tribunal quest:.ion ing the power 

of the flovnrnment: to reover the amount 	August 1989 

the Tribunal allowed the claims and held that Ste Le of 

arneLaka could not recover the same from the 

respondents. On coming to know of it, the resporident:s 

Filed applic: Lions in August 1989 before the Tribunal 

wi th an app.) ica Lion to condone the delay. The Tribunal.  

had condoned the delay and against that order the S La Fr 

(overnrnent came on appeal before the Hon 'bie Supreme 

Pour t . in this decision, after analysing the provisions 

cC 	S'cti on 21 of Administrative Tribunals Act , 1 985, 

Kheir  Lerclsti i.ps of the [Ion' ble Supreme Court: held that 

the r .DOFIdefl ts ' explanation that they came to }.now oF 

the 	relief qr an Led by the Tribunal in August 1989 ene 

thoy iii. ed the petitions immediately thereaf1rr

not  

	was 

a proper explanation. They were required to explain 

uin: ruh'secti. ens 	(1) and (2) of Section 21 of 

dmi intrH:i 	Tribunals Act, 1985 why they could not 

avai t of the iemedy of redressal of their grievances 

he fnrc 	expi ry 	of 	the 	period 	prescribed 	under 

suh-'src inns (1) and (2) . In that view of the matter, 

the lion 'hI e Supreme Court allowed the appeals of the 

Ota to of Karna Laka It is submitted by the learned 

1\dFti Lionel Standing Counsel that in these cases, the 

potJ F loners have come up only after the dnci.ion of the 

Tribunal in O?\ No. 151 of 1994. They have also not f:iied 

any appilcatlon for condonation of delay and therefore, 

the petitions should be rejected at the outset on the 

ques Lion ci limi tat ion. 
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We 	have COflS L doted the fl hove s u bin i s s i or1n 

f 	the lea nod Tdditional Standing Con nsnl very 

carefully. The first point to be noted in this 

connection is that in the case of State of Karnataka & 

others v S.M..Koirayya and others (supra) the point at 

issue was recovery of L.T.C. advance drawn by the 

respondents before the lion 'ble Supreme Court. This was 

an one time payment. In the instant case, the 

petltioners have prayed for fixation of their pay under 

FR 22-]\(l). if they are entitled under law to have 

their pay fixed under FR 22-1(l) , then their pay would 

he fixed at: a hilinr level than what hasp Vipen done and 

,Al futinre payments to them would also be- governed 

0000r(:li. ngiy. 	Thus, 	in the case of the 	present 

appli.con ts, the injury alleged by them is n continual 

eric i.e so far as , according to them, they have been 

denied propn:r fixation of their pay on their promotion 

to the a:'oie of Rs,260-400/-. Thus, the decision of 

the 	Pen ' bIn supreme Court in the case of State of 

aria Loto, and others v. S .M _Kotrayya and others ( supra ) 

eon Id not: Iso a up.!. icable in the facts and ci rcunistances 

no 	tho on Copps. 	floreover , a Five-Judge Bench of the  

lion 	c 'np :eme. Court in the case of K . C. Sharma and 

others v. [in ion of India and others, 1998 ( 1) SL3 54, 

ave 	1: r' id thoL a ppli catlons iJ led by s. imi Ia rly pin cod 

uersoin s:iu..ld not: be rejected for bar of 1 imitation 

in th t'. ......so the applicants caine up before the lion' ble 

Supupwo 	'ii! 1. ig...i on; t the order of the Pr no.i pa1 Bench 

'f the '!.:r. buna I The appellants were employed as c;ua rds 

in Lh' iThrthern Railway and retired during the period 

.oec'n 1. 'O and 1988. They felt aggrieved by the 

neti. 1 (01 1 on 	the Railway reducing certain emoluments 

Icr 	.Th° par pose of calculating averaqe eniolurnen ts with 

(peration, 	The 	Va ....id.i ty 	nf 	such 

N 



-16-- 

e'1r( n'I iv' 	t'idnierit: was 	cons iclerod by a lu 1 1, heII(h 

of the Tribunal in a batch of earlier applications and 

the 	not if Uo tions were held to be invalid in so as 

I ese qave ret rospective effect to the aniendmon ts 

These applicnrftr were also adversely affected by the 

rntrospect:i ye andments . At the first instance they 

couqht the benefit of the decision of the Full Bench of 

the Tribunal by filing representations before thc 

Ci bay administration. But as their qrievrinces wete 

:'at: rdrssd, they filed applications before the 

Tn huna I reetincb relief. These applications were 

I em esod by the Tribunal, taking the view that the 

a prlical:. ens were barred by limitation, 	and 	
the 

!rihunt refused 	o condone the delay. The Hon 
6  

suprrmo Con 1: I:. t ok note of the fact that the dcc i_s ion 

of the Full Bench of the Tribunal striking down the 

reroepectve effect of the notifications of the 

Tt-iilwnys was upheld by the Hon ' bie Supreme Court. in 

the case of these applicants who caine up later in 

K 	Sharma s case (supra ) the Hon ' bin Supreme Court 

held that having regard to the facts and circumstances 

of the. case, this was a fib case where delay should 

have been condoned and the "appellants should have been 

given relief in the same terms as was granted by the 

Full Bench of the Tribunal". In the instant case, on 

analogous facts this Bench of the Tribunal have granted 

certain relief to two earlier applicniit:S in O No. 

151/94. The 
present applicants before as are ciaiminy 

the same relief on the basis of the said erder. We have 

a iso noted that: the injury, as alieyed by them, is one 

of centi en i.ng du rat on and therefore, we hold that in 

I inn of the d er:i sion of the Hon ' bl.e Supreme Court in 

K .0 Sharma ' s case (supra) , the petitioners a ro ent: it: 
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N 	d on t: ho merits of their submissions and the 

petit:tons ae within the period of limitation. 

Conint to the merits of the matter, 

?dlfl] tt. only the applicants were originally in the scale 

f ts.210-290/-. According to the applicants, they were 

promoted to different posts, as mentioned earlier, in 

he scnle of 	260-400/-. For this promotion, they had 

10 appor at a trade test involving a written 

oxjm:LnaL ion and an interview. In the orders, it was 

specifically mentioned that the petitioners are 

promoted to different posts in the scale of 

Rs.,260-4U0/-. The petitioners have further stated that 

on their promotion to different posts in the scale of 

Rs.260-400/--, they were called upon to discharge duties 

of greate.r importance and as such, they have claimed 

fixation of pay under FR 22-A(1). The respondents1 on 

the other hand, have stated that originally the posts 

which were held by the applicants in the scale of 

Rs.210-290/- were the feeder grade for promotion to the 

posts 	to 	which 	the 	petitioners 	were 

e_ciassified/recateg0riSed with the scale of 

Rs,260-400/-. Mention of the word "promotion" in the 

orders was a m:istake. This was a case of fitment and 

not promotion and as such, they are not entitled to 

have their pay fixed under FR 22-C. In any case, the 

mistake has been corrected by orders issued on 

1.1.1997. The respondents have also stated that the 

petitioners were trade-tested before fitment in the 

scale of Rs.260-400/-. But this was done before the 

overnmofl of india order about upgrading of the posts 

in the scile of Rs.210-290/ from semi-skilled to 

skilled cnLegory came and after the orders came, they 
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were fitted in higher scale and not promoted. We have 

onsidered the rival 
submiSSiofl5 

of the learned 

counsels on this point. The first point to be noted is 

that in spite of the averment of the applicants on 

their induCtl0fl in the scale of Rs.260_400/_by way of 

promotion as they claimed, they were called 
UpOfl to 

discharge duties of greater importance. This point has 

not been specificallY denied by the respondents. On 

the other hand, they have averred that originally the 

posts which were held by the applicants in the scale of 

categorY posts for promOti0n 
Rs.210290/ were feeder  

to 
the posts in the scale of 1,,s.260400/ 	

This, to our 

mind, proves that the posts which were held by the 

applicants after their induction in the scale of 

p 5•260_400/ 
were posts where the applicants were 

called opon to clischarge higher responsibilities. 

C)therW1t these posts would not have been originallY 

promOtJ0n1 	
posts from the posts in the feeder ateqOrY 

posts •n the scale of Rs.210_290/ 
	s regards th 

surnissbon of th respOfldt5 that this was not e 
	a case 

of 	p emotion, 	
hut 	a 	case 	

of 	fitment 	
or 

reCC40' 
nt on or re-classification, we are 

o accept this contCfltiOO because it has been 

by the cspOflcleflt5 
in their counter filed in difrP 

O.i\s that the 	
Y o 	

h f Defence in te 	
let 

MiniStr 	
° 

.1 9 treated the oosLS held by the 

appl 
icant in the semISki] ed category in the scale 

of 

2129U/ at par with the posts to which they we 

rr's teor cd , accordiflY to the 
respOfldPfltS 	

in the 

scale of ps.260-400/ 	
They have also stated that as a 

esulF: of r 	
lrneT)dat1ofl of Experts Classif 

icatiOfl 

S 
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he MfliSttY of Defence have issued orders 

in t.he-
dated li.5.19 	where the 

posLS in the 

I .20-290/ have been sanctioned the scale of 

Had it been a case 	
simple 

or re_classt 	
h ti0fl, efl there 

test 	1vunig 

ou1d oL have been any need for a trade  

a writtP1 examination and an inter1e The 

rcspondflt5 have tried to explain this away by saying 
ere held in 

that the 
written test and interview w  

accordae with the old recrU1t1 
	

rules. But in the 

the Govern1t of India have issued orde 
rneaflt1me

rs  

fot fitmet of semiski ed 
categorY i the scale of n  

	

Rs.2604/ 	
The respondents' case is that originally 

the posts held bythe applicants in the scale of 

	

Rs.210_290 	
were treated as semi-S lied and 

rder dated 16.10.19 131  
(;overnmeflt of India in their o  

treated this as skilled at par with Fitter, Electrician 

other poStS to which the app1iCt5 were 
and 
recat orised, ccordthg to the re5P0ndfltSP in the 

scl° 	

If the lower posts were treated 
of Rs.260_400/  
i11ed, with effect from this order dated 

	

I6 . 	
would not have been 
	ny ric 

	

U) ,198L 	

ed to s 	

there  
the appllcants to a tradetest nvolv1Y a 

wik0n ex
arnit tiOfl and interview for fitting them 

th 

arnthd 
skilledtegoty post with a hi her sca 

o of 

Y. UnfOttUtY neither of the partCS has 

such trade_tests were he 
when 	

ld and whett 

wove hold 
prior to 16.10.1981 when the 

1o7e1 

cJ
oSS 

were treated as 

	

Y 	p 
	ki1] ed i5tO 	of 

	

g 	
semi*sk1ll' or after 

tatu5 of 

	16 O. 8t 

WO 	aC 
t accept the cofl tent1-° 

0 ihe 

	

t 	
that the YJ 	 lower catecJory of pos 
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I3oard A t:terida ii t. , 	P1 umber, 	P.1 po Fi.ttr,  r , 	Motor Pumo 

Attendari, etc., jeerp treated as skilled with effect 

from 16.10,981 , then the applicants should have been 

fitted in the higher scale of Rs.260-400/- with effect 

from 3.6.10.1981. The respondents have furthe 

mentioned that as a result of recommendation of the 

Expert C1aSSjfjcfQfl Committee, the Ministry of 

I)efence issued orders on l] .5.1983 wherein the lower 

rategorv of posts was sanctioned the scale of 

Rs.260-400/-. Had it been a case of fitmcoit in the 

sense of qivi.ng  a higher scale of an existing set of 

posts, then the applicants would have been fitted in 

hioher scale if not from 16.10 .1981 but at least from 

.5.1.983. Pu h as a matter of fact, they were inducted 

in the Iiiqher scale in 1985 and 1986 and that too, 

a.t.ej they qualified in trade-tests. In view of all 

the above, it is not possible to hold that the case of 

Lhe eppitca...it is a case of mere fitment or notional 

promotion, it has to be held that this is a case of 

substantive promotion, as has been held by the Tribunal 

in 0i-\ No.151/94. The respondents have further stated 
to "promotion" 

that reference,' in the orders at Annexure-1 of these 

coplicatioris is It mistake and this has been 

subsequently corrected in orders issued on 1.1.1997. 

'pese orders at Annexure-i have been issued in 1985, 

1986 and 1987 and in case of applicant in OA No. 818/96 

in 1992 with effect from 13.5.1985. If this is a 

genuine inadvertent mistake, there is no explanation in 

the counters as to why it had taken the respondents 

tive years in the irt and more than 10 'ears in other 

cases to correct this mistake. It must, therefore, be 

hold that this order dated 1.1.1997 is an afterthought 

and can have no impact on the cIa ims of the a ppl. i cents 

n these 0 As 

dr 
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9. 	

Tn 
cOnsideration of all the above 

	

holj tha 	 , we 

th appt, ifldUctment in thp sca 
	of Rs.;64QQ/ in 

different 
Posts is by way SUbStantive prorno 	 of 

tf0 and on such promotf0 	they are 

Rul 22-c.
entitled to have their pay fixed in accordce With 

 

Tl 

	

	 One word has to be Said at this Point. 
pp1ct5 have all along 

mentiPetitions oned l their 
that their pay should have been fXpd under 

R 22-0 	
This has been referred 

ft ActuallY 
to by us earlier.  

FR 22-A(l) came into existence with effect frnn 30.8 18n 	
The aPPlicants were 

i fferc 	 promoted to the 

1986 	

ri 	

in the Scale of Rs.26040 	. 
19851 and 	81 

anc therefore the earlier FR 22-a would h appj --ih 	1 	heir cases 	
The respondPflL have c , r 	

"utioned FR 22-c in their Counters 
10, 

 LO ij 

in the result, therefore the Original 

	

APPlicati'n; 	
a 1 [owed. The respondents are directed 

Ui- 	
Of 

the applicants in the scale of 
'r- 	

date of their promotjo to the 

	

H :H ' 	
in accordance with FR 

22-c arid give the 	
cunscquenti"lfinancial benefits .AlJ this 

i 1 doneLb ii, a Period of 120 (one hundred twenty) 
dd ys  AM tho o0

t, of receipt of Copy of this order. '1 1b n
oorder as to Costs. 

I 
-Sflth Son 

I 	I 	/ 	

Vjce( h i jrrnan 
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