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HON'BLE SHRI M.R. MOHANTY, MEMBER(])

Sri Bharat Chandra Patra, 5/0. Late Bhagaban Patra of Village
Bramhanabati, P.O. Sailo Barbil, P.S. Gobindpur, Dist.Cuttack

cerrieene e Applicant(s)
By the Adv {s) vevenneees MUs. N, Jona,
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Union of India, represented through its Sccretary in Home

Department, Nr:-w Delhi-1.
Director General of C.R.P.F F., C.G.O. Complex, Lidhi Road, New
Delhi -1100 "3

7

. Deputy Insp ctor General of Police Group Centre, Central

Reserve Police Force, Bhubneswar-751001 (Orissa).
versenene ... Respondent(s)

By the Advocate(s) ceeeeneneaness . MIL ALK Bose, (8SC)

ORDER

N, SOM, VIi{ 'E-C HATRMAN:

Shnt B.C. P atra, retired Subedar Major-Cum- Office Supdt.{ In short
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¢ post of Head Clerk his pay was revised from the scale «

Rs.210-380/- 1o that of Rs.423 - 700 /- with effect from 01.01.1973 on
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Commission and his pay fi?\iﬁd at the sta ago of Rs.455/- in that scale. In the
year 1976, he was allowed to cross cificicncy bar at the stage of Rs.515 of

that scale. He was then promoted to the post of Subedar-Major-cum-Office

4+ {22n oot QRAONDY 17 Qo ana « 10920 -~ 1. Ay a4 s
Superintendent (in short SM/OS) in September, 1989 fixing his pay at the

stage of Rs.2.375/- in the pay scale of Rs.2000-3200/- . Thereatter, shortly

before his retirement, on 31.05.1993 Respondent No.4 re-calculated his pay

rom 20.05.1973 and then as Head Clerk with effect from 20.05.1973 at the
~ - ~ . - - w s . .
stage of Rs.425/- instcad of fixng it at Rs.455/- agpbeing drawn carlicr. As

a result of such a re-fixaition afier 20 long vears ihe Respondenis imposed
on hun the hability of refunding an amount of Rs.34.401/- over payment

recetved by him on account of pay and allowances. This amount was

ordered to be recovered from his retirement benefits. The grievance of the

applicant is that the decision fo re-fix his pay af a lower stage just hefore
his retirement was taken by the Respondents without giving anv notice to

him causing financial loss to him on a permanent basis. He has further
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of UDC would lead to downward revision of his pay in the grade of Head

Clerk he would not have opted to continue in the CRPF and would have
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come back to the State Scivice in which the retivement age was 58 years

altering the terms and conditions of his absorption 20 vears after its
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3.The Respondents have opposed the application by filing a detail
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ounter & additional counter to which the petitioner has filed a detailed
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further submitted that the applicant did not rais ion regarding re-
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fixation of his pay (Annecture-2) till after his retirement. Further that the

submitted onc representation dt.17.06.1993 to the Respondent No.2 which

.....

applicant ought to have approached this Tribunal within six months fron
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his pay i the rank of UDC was a technical

. atin P vxrithh afFant Fiemann . 1ey 41 nala AF
his deputation to CRPI with effect from 02.06.1969. 1lis pay in the scale of
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Head Clerk with elieci I"O’n UL1.01.197/3 was CGI’I’SCU}’ revised as the pay
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3 had been audited from time to time
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by the internal audit party of the Depariment as well as by the Statuton
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matter all these vears. It was therefore not open fo the Respondents to raise
any objection at the time of his refirement and alter the condition of his

vice suo moto. He further submitted that this Hon’ble Tribunal in the

the Respondents hayeno night to hold the pensionary benefit to the
applicant’s dis-advantages after the petitioner {Dasarathi Sahioo) was

atlowed uninterruptedly to officiate as Head Clerk, promoted to the grade of

Office Superintendent and finally allowed to retire thereafter.

perised the records placed betore us. The applicant has also drawn our
notice to the following two casc laws:-
1 Qorvreaf oy £ ~1L ST . Fa Vonsh “WVarce Lhas
1) Secretary-Cum-Chiel Engineer, Chandigarh Versus Han
OM Sharma and others, 1998 SCC{L&S) 1273,
2) Manmohan Singh Versus State of Punjab 1996 (5) SLR 371
7. We  heard this mailter on several occasions from 08.04 2003 to
29.08.2003 and heard the applicant in person also. We also called upon the

parties to produce the departmental circular inviting deputation of the State
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the Service Book of the applicant along with the departimenta

circular/policy decision in the matter of obtaining State Police Personnel on

by us  while hearing M.A. No.163/97 filed by the applicant seeking
condonation of delay in filing this O.A. on 10.03.1999, The Ld. Sr
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the retrement of the petitioner, for making ceriain recoveries from his
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pension. We had held that as revision o
o question of delay was involved in this case. Accordingly. the delay in

filing the O.A. was condoned by us.

9. On the merit of the case the question to be answered in this case is
whether it was open to the Respondents to re-open the case of fixation of

pay of the applicant on his permanent absorption in CRPF twenty vears after

he was absorbed without hearing him
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i settled in this regard in a catena of cases. In

Mukherjee and Other Vrs. .01 1990 ¢ 1) AT 366 1t was held that no
order for cancelling the fixation of pay can be passed without giving an
opportunity to be heard. In the case of P.G. Siviingam and Others Vis.
Director General of Telecommunications and Others 1901 (1y ATI 682 1t
has been ruled that re-fixation of pay afler several vears on account of

correction of mistake without giving opportunity to represent against such

re-fixation is violative of the principles of natural justice and hence held
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servicemen after several vears? We are of the opinion the et
totally 1mrer"11"°mi in terms of law as well as equity. We may. in

support of our view in this matter, referred
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1. We also in the case between Dasarathi Sahoo Vis. UO1 and

others decided onZin O.A. No0.226/92/ held that the delay and incorrect

incorrect action by the Respondents and no part of the blame can atiach to
the applicant himself no order of revision is sustainable. It is also a fact in

he ever appnsed of the incorrectness of his pay fixation ™ until much afte:
retirement”. Our attention has also been drawn to the judgement of Pumab

i t DY 111 the » : p Cinsh
and Haryana High Court (D.B) in the case between Monmochan Singh Vrs.

State of Punjab in which case 1t was held that 1t was not open for the Govt.

io rarse objection regardmg wrong lixation ol pay of the petiioner alter 20
vears specially when it was duly verified earlier and that also without

affording opportunity of hearing to the pefitioner.

12. From the above citations of the case laws 1f 1s clear that the law 15
'hstu mﬁlw huu \)’i cotion TCgaraiiig wWiolig fixation of pay Cail 1ot oo zamud

aiicr 1ong vears, what to talk of raising it bCIOIC ¢ retiremoent of the Govt.



servant without affording him any opportunity of hearing. Armed with
these rulings we need not g0 further into the merit of the case as (o whether
On permanent absorption of the applicant in the grade of UDC the
Respondents were duty bound to re-fix the pay of the applicant in UDC
grade [irst & then fix his pay in the scale of Head Clerk in which post he
was appointed regularly on deputation with effect from 02.06.1969. We
have therefore no hesitation to hold that it was not open to the Respondents
to revise the pay of the applicant after twenty year and just before his
retirement without giving him an opportunity to be heard. We are also
unhappy (o nole that the Respondents did not apply the ratio of the
judgement in the case of Dasarathi Sahoo in deciding the matter relating to

the applicant in this case both cases being identical in facts & law.

13. The admitted facts of the case of the applicant are that he was
appointed as Head Clerk (Rs.210-380/-) on deputation basis from his
substantive post of Assistant of Grade-1I (Rs.125- 190/-) in the State Police
Service. He was granted the benefit of higher scale in lieu of substantive
pay plus depulation allowances. He continued in the higher grade of Head
Clerk during which period he was permanently absorbed in CRPI' with
effect trom 20.05.1973 in the grade of UDC. His absorption in the grade of
UDC did not have any effect on his officiating appoiniment as Head Clerk

which was continuing in the pre-revised scale of Rs.210- 380/ since



02.06.1969. He continued to draw his pay and allowance in the grade of
Head Clerk (Rs.210-38/-) with effect from 02.06.1969 with due increments
without any break. As the pay of the Head Clerk was revised from Rs.210-
380/- to Rs.425-700 on the recommendation of the 3™ Pay Commission
which was implemented with effect from 01.01.1973 his pay was revised
and fixed at the stage of Rs.455/- in the sale of Rs.425-700/- along with
others in that grade. We have also perused the Service Book of the
applicant where the following remarks are found recorded at page 26 of that
book:-

“ Permanently absorbed in the C.R.P.F. as U.D.C. with effect

from 20.05.1973 and will take his seniority in the rank of UDC
from the daie of absorption i.¢. 20.05.1973.”

14. Eniries have been verified by the competent authorily as correci
and audited from time to time as stated by the applicant in his application

and not denied by the Respondents in the counter.

15. It is also an admitted fact that the pay of the applicant was revised
with effect from 20.05.1973 in pursuance to the instruction of 13.10.1990
issued by Respondent No.2 at Annexure.2. No reason is available in the said
order at Annexure 2 as to what necessitated downward revision of pay of

the applicant nor any nolice was issued lo him in this regard to show cause.

Qé/



On the other hand, the Respondent No.3 vide his letter dt. 06.08.1993
forwarding the representation submitted by the applicant against recovery of
Rs.34.782 had recommended his case (o be decided keeping the following
points in view.

“(a) On initial entry in CRPF as Head Clerk his pay was fixed
correctly at the minimum of the pay scale applicable to Head
Clerk at that time in accordance with FR 22(1) (a)(1) read with
GOI order No.(13) below FR-22.

(b) He was not provided with any deputation (duty) allowance
while engaged in CRPF.

(¢ ) At no time he was reverted to the rank of UDC in CRPF.
(d) As per entry in S/Block, it appears that he was absorbed in
CRPF as UDC and assigned seniority w.e.f. 20.05.1973 for
technical reasons only i.c. for further promotion. His further
promotion from Head Clerk to OS was done according to
seniority assigned.

(¢) Since he was continuously holding (he post of Head Clerk,
reduction of pay at a latter stage i.c. with effect from 01.01.98
is causing hardship to the individual, which is against the
norms of Fundamcntal rulcs.

( f) Since the individual had efficiently discharged his duties of
higher responsibility assigned to him on entry to CRPF from
State Government Service, as per his record of service, il is
justified to invoke provisions contained in FR-27 and GOI
Order No.(3) there under by the Competent Authority, to avoid
undue hardship to the applicant.”

The points mentioned in that letter correctly put the matter of
fixation of pay of the applicant in true perspective & the suggestions made
at sub-para (a), (b) & (¢ ) were apt in all respect.

16. But it appears from Annexure 6 that Respondent No.2 failed to
cxaminc the matter properly keeping the above points in view and rcjected
the representation erroneously without assigning any reason and that was in
violation of the principles of natural justice. Further, the Respondents also

failed to see that having absorbed the applicant in the grade of UDC with
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effect from 20.05.1973 when he was officiating as Head Clerk with effect
from 02.06.1969 it was incumbent upon them to protect his pay in the grade
of Head Clerk. In any case it is the well established principles of service
jurisprudence that the terms and conditions of service of an employee cannot
be revised to his detriment without his knowledge as that would be arbitrary
and bad in the eye of law. And for these reasons ihe order of recovery of

Rs.34,782/- is unsustainable in the eye of law.

17.1n these circumstances this O.A. succeeds. We accordingly quash
the Annexure-2, Annexure-3 & Annexure-6 and direct the Respondents to
refund Rs.34,782 (o the applicant and also pay inierest on the said amount al
the rate of 9% per annum from the date of recovery till the month
preceding the month of payment of the amount to the applicant to mitigate

the hardship the applicant had sustained all these years. No cosls.

G;g\ﬁ&\w /f | ﬁ

( MR MOHANTY) /(B.N_SON
MEMBER (JUDICIAL) VICE-CHAIRMAN
CAT/CTC

Kalpeswar



