IN THE CENTRAL ADMINISTRAT IVE TR IBUNAL,CUITACK BENCH

Original Application NoO.776 of 1996

.
Cuttack this the 20"3day of October, 1996

Mikunda Behra oo o Applicant(s)
Versus
Union of India & Others Respondent (s)

(FCR INSTRUCT IONS)

™.

1, Whether it be referred to reporters or not 2

2. Whether it be circulated to all the Benches of N
of the Central Administrative Tribunal or not ? '
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(N, SAHU)
MEMBER (ADMIN ISTRAT IVE)
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CENIRAL ADMINISTRAT IVE TRIBUNAL, CUT'TACK BENCH
Original Application No. 776 of 1996

+
Cuttack this the 2° ‘day of October, 1 9 9 6

C OR A Ms

THE HONOURABIE M .N. SAHU, MEMBER (ADMIN ISTRAT IVE)

Mykunda Behera, son of Gobinda
Behera, At present working as
Divisional Store Clerk, South
Eastern Railway, Cuttack

coe Applicant

BY the AdVOCate} M/S.D .Ko Das
S +K+ Mohapatra

Versus

1. Union of India represented through
it's General Manager, South Eastern
RAilway, Garden Reach,
Calcutta

2. Divisional Railway Manager (Engineering)
South Bastern Railway, Khurda Road
Posgt sKhurda Road, DistsKhurda

3. Senior Divisiomal Rersoml Officer

South Eastern Railway, Khurda Road
At /POsKhurda Road, Dist sKhurda

e Respondents

By the Advocates eoe

ORDER

MR .N. SAHU, MEMBEER (ADMINISTRAT IVE) s+ This is @ petition for
admission against the order N0O.55/1996 dated 19.6.1996
passed by the Senior Divisional Personnel Officer, S&.
Railway, Khurda Ro3d, transferring the applicant from

his post working as Divisiomal store clerk in S.E.Railway
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Cuttack to the Office of the Senior Divisional Rersonnel
Officer, S & Railway, Khurda, The applicant assails the
transfer on the ground thit @ crimindl case is pending
agdinst him, He also states that under the conditions of
bail the applicant is umable to proceed beyond the
jurisdiction without the leave of the S D.J .M., Dhenkanmal.
There is @ background history in this case inmasmuch as
the applicant was an accused in CL Lage No.30 of 1995
in the Court of S D«J M., Dhenkamdl, The Criminal case
was registered for loading more than the permitted amount
of M.SQTi:bars. The S.D«J.M., Dhenkd3ndl had set the
accused free on bail of Rs.5000 with one surity of the
like amount. When the criminmdl case was initiated, the
dpplicant was suspended from 31,3.1995 and the suspension
was revoked on 19.,6.1996 by the Sr Division&l Engineer
(North), S .ERailway, Khurda Road. On the same day, the
Senior Divisiomdl Rersonal Officer (Res,3) transferred
the applicant to the Office of Sr.LD.,P.0.(Coordinat ion)
S & Railway, Khurda, The applicant states that he is
undergoing medical treatment at S £L.B.Medical College,
Cuttack for his illness and his children are studying
in schools. It would put him to great difficulty to | -
attend the Court at Dhenk3ndl from his new place of
posting at Khurda., B is fimally stdated thdt the order
of transfer is a mlafide exercise of power and is

\ ,
not structured any ratiomdl considerat ion’ what scever .
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2. The applicgnt, filed an Origimal Application 603
of 1996, challenging the order of transfere
This Tribundl granted stay on 19.8.1996 for @ psriod of
three weeks with @ direction that his representation
dated 25.7.1996 should be disposed. A copy of the order
dated 18.9.1996,

/disposing of the said representation is annexed to this
Application as Annexure-4. For the reasons mentioned in
that order disposing of the representation, the order
of transfer ms?:%gfirmed and the applicant is directed
to join at Sr . Divisional Engineer's office at Khurda
Roagd imnediately.

3. The present Original Application is directed

against this order disposing of the representation on the
ground that there is no application of mind. Learned
counsel for the applicant Shri‘D.K.Das urged three points
which are as under:

i) The applicant was set free on bail and this

has been done because there was no prima facle

involvenent;

ii) He produced the preliminsry examination report

of Cardiologist which mentioned hypertension
and unstéble angind as clinical symptoms.

iii) The applicant wa@s unnecessdrily proceeded
against when the main person responsible
for loading M.S.Tiebdrs wads not touchede.

He pleads that the charges hdve been framed and

it is likely the criminmdl case would be disposed of soon.
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4. I hdve carefully considered the submissions of the
learned counsel for the applicant and I hive also gore through
the order of the Divisionedl Railwdy Minager (P),S £ Railway,
Khurda Road dated 18.9.1996. With regard to the applicant's
transfer during mid acagemic session, the D.R .M. stategd
thit the applicant could have joined immediately when the
transfer order was issued and protected his childrea's
study. He, however, d@lso extended the consessi?n of
retaining his quarters at Cuttack for th%ttgrloéof eight
months on educationmdl grounds, sO that there would be no
disturbance to the education of his children, With regarad
to medical facilities, the D.R M. stated that there is a
Khurda Road Railwdy Hospital, With regard to criminal case,
the transferring authoritg not iced that when @ criminal
case is pending and he was under suspension for quite a
long time, it would be imddviseable to give him an
independent charge at Cuttack.

I have carefully considered the submiss ions of
the learned counsel for the applicant and perused the
order of the D.R.M.(P), @dted 18.9.1996. I do not €ind
any merit in tis petition even dt tﬁé admiss:t.onfs.tage. The
DR «M.(P) (Respondent 3) hds already allowed the
consession to the applicant of retaining the quarters
till the academic year closes., With regard to megdical
facilities, he has indicated thdt facilities at Khurde
Ro':-ldalr:l‘e available, The clinical symptoms shown to me
by the applicant's counsel are such that they can also

be treated by any competent physicidn and on his advice
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the applicant can be referred to, if necessary, a
competent Cardiologist in any nearby railway hospital,
The DR «M.(P) held that in view of the criminal case,
no independent charge ofnstores can be given to the
@pplicant at Cuttack. I 4o not see anything unreasondble
in these findings. He h@s carefully considered the
applicant's grievance. I do not find any merit in this
petition. First of all, transfer is an incident of
service. The transferring author ity has considered the
applicant's grievance in detail and indepth. As the
law stands, there are only two grourds on which a
transfer can be interfered with, i.e. (1) malafides,
statutory
(2) infraction of any/rules or guidelines. There is
no miterjal to establish milafides, Mere allegat ion
will not do. No materjal has been placed tO substant jiate
the claim, There is no infraction of any guidelines
whatscever., The applicant’s difficulties have been
considered. I do not think this is & fit case for
dadmission, The application is disposed of - dismissed —
at the admission stage, No costs.

s,

( No SAHU ) 277¢
MEMBER (ADMIN ISTRAT IVE)

B.KsSahoo//



