4 © CENTRAL ADMINISTRATIVE TRIBUAL
CULTACK BENCIT ¢ CUTTACK

o ORIGLE‘.‘;*AL APPLICATION NOS687/95 AND  764/96
#g;gttack this the day of April/2003

' CORALi;

© THE HON'BLE SHRI B.V, 30M, VICE.CHAIRMAN

i AND

THE HON®BLE SHRI M.RMOUANTY, MEMBER(JUDICIAL)

i IN 0 .50 £687/95

Sudar; Seth, aged about 42 years, S/o.Parakhita Seth,
at pr.sent working as Ingpector, in the Office of the
Commigsioner, Central Excise and Customs, Central
Revenie Building, Rajaswa Bihar, Bhubaneswar-751 004,
Distyjct - ihurda

1 cen Appl icant
By tlj; advocates W/s. B.5.Tripathy

~VERS US..

1. thion of India represented by its Secretary, Ministry
of Finance, North Block, New Delhi

2. éientral Board of Excise and Customs represented by its
£hairman, North Block, Newy Delhi

3. :i{’rincipal' Collector of Central Excise and Customs,
fast Zone, 15/1, Strand Road, Customs House,
~ faleutta-700001

4. f{bllector, Central Excise & Customs, Central Revenue
| Building, Pajaswa Bihar, Bhubaneswar-751004, Dist.¥hurda

5. Deputy Commissioner (P&V), Central Excise and Customs,
Zentral Revenue Building, Rajaswa Bilhar, Bhubaneswar-
751 004, Dist~Ihurda

6. Pranakishore Myhanty, Superintendent of Excise,
Hirakud Range, Hirakud, Dist.Sambalpur

7. Sujit Kumar Sen, Inspector of Central Excise and
Customs, O/o. the Commissioner of Central Excise &
Customs, Central Revenue Building, Rajaswa Bihar,
Bhubaneswar-751 004

8. | Tara Pragad Pattanaik, Inspector of Central Excise
and Customs, Central Rev. Building, Raj aswabihar,
Bhubaneswar-751 004

9 Ramakanta Das, Inspector of Central Excise and
Customs, Kalunga Range, P.0.Vedavyas Chhak,
Y/ District.Sundargarh

10. Pravas Chandra Mohapatra, Inspector of Central Excise
and Customs, Jayashree Chemicals, At/PO/Dist-Ganjam



12,

13.

14.

15.

16.

17.

18.

19.

20.

21.

- 2 -

Puru iottam Pani, Inspector of Central Excise and
Custiis, Office of the Commissioner of Central Excise
and Lhstoms, Central Revenue Building, Rajaswa Bilhap,
Bhub!:aeswar-751 004

Chit. ramian Sastri, Inspector of Central Excise and
Cust;jgps, Office of the Commissioner of Central Excise
and “ustoms, Central Revenue Building, Rajaswa Bihar,
Bhub| aeswar-751 004

Bhub.{i_;';‘xeswar Sahu, Inspector of Central Excise and
Cust\;;ns, Jeypore Range, Jeypore, District.Xoraput

Santcsh Famar Mishra, Inspector of Central Excise and
Custcins, Office of the Commissioner of Central Excise
and “astoms, Cehtral Revenue Building, Rajaswa Vihar,
Bhubiieswar-751 004

Niku:ja Bibari Mohanty, ms€ecmr of Central Excise

and Gastoms, Office of the Commissioner, Central Excise
and Ghistoms, Central Revenue Building, Rajaswa Vihar,
Bhub:eswar-751 004

th Mishra, Inspector of Central Excise and
8, Cffice of the Commissioner of Central Excise
Centr:l Revenue Building, Rajaswa Vihar, Bhubaneswar-751M

Ajaye. Kishore Bal, Inspector of Cen®ral Excise and
Custc is, Office of the Commissioner, @entral Revenue
Builc ‘ng, Rajaswa Vihar, Bhubaneswar-751 004

a

Arunciidu Dutta, Inspector of Central Excise and Customs,
FACOLS At/PO-Randia, District.Bhadrak

Je¥an;iswar Rao, Tnspector of Central Excise and Customs,
Offic:.of the:Commissioner, Central Excise and Customs,
Centry 1 Revenue Building, Rajaswa Bihar, Bhubaneswar-04

V.Ra‘t._;;akar Rao, Inspector of Central Excise and Customs,
Offic: of the Commissloner of Central Excise and Customs,
Centy i1 Revenue Building, Rajaswa Bihar, Bhubaneswar-4

Tapan: fumar Nayak, Inspector of Central Excise and
Custc: s, Office of the Commissioner of Central Excise
and Customs, Central Revenue Building, Rajaswa Vihar,
Bhubgi2swara751 004

-
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PN Respondents

By the Adv.cates Mr Al K.Bose

l.
2.

M/3 A WKeMishra
Jedengupta
D..Panda
P oR oJ «Dash

-
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IN 0.A- 764/96

Ajaya !d@mar Dalabehera
Prave: ar Nalk,
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Both are at present working as Inspectors
in the office of the Commissioner, Central
Excise & Customs, Central Revenue Building,
Rajaswa Vihar, Bhubaneswar-.751 004,

District.Fhurda
voe MApplicants
the Adv  cates M/s .Be3«Tripathy
M. KsRath
- VERSUS,,

thior: of India represented by its Secretary, Ministry
of Fi,ance, North Block, New Delhi

Cent: .l Board of Excise & Custons, represented by its
Chaiypan, North Block, New Delhi

Principal Collector of Central Excise and Customs,
East Yone, 15/1, Strand Road, Customs ilouse,
Calciiita~700 001

tor, Central Excise & Customs, Central Revenue
ing, Rajaswa Vihar, phubaneswar-751004, Dist-Xhurda

Depui’y Comnissioner(P&V) Central Excise & Customs, Central
Dist:fhurda

Pran_:j";»_%‘cishore Mohanty, Superintendent of Excise, Hirakud
Ranyii, At/PO.Hirakud, Dist.Sambalpur

Suj ir ¥umar Sen, Inspector of Central Excise & Customs,
0ff ic2 of the Commissioner of Central Excise & Customs,
»al Revenwe Building, Rajaswa 7ihar, Phubaneswar-4,

f_‘,??rasad Pattanaik, Inspector of Central Excise &

fms, Central Revenue Building, Rajaswa Vihar,

,_-f_,‘;’ubaneswar.ﬂs 1004, Dist-hurda

‘;“-Zi;anta Das, Inspector of Central Excise & Customs,
Kalwjga Range, PO.Vedavyas Chhak, Dist-Sundergarh

Pra\f"’;;s Chandra Mohapatra, Ingpector of Central Excise
and ‘yustoms, Jayashree Chemicals, At/PO/Dist-Gan jam

P‘urgf}'hottam pani, Inspector of Central Excise & Customs
Office of the Commissioner of Central Axcise & Customs,
enial Revenuz Building, Rajaswa Bihar, Bhubaneswarl-4,

v, Khurda

Chi;{f}f;aranjan Sastri, Inspector of Central Excise & Cus toms
dff'jf;’_;’ce of the Comur. of Central Bxcise & Customs, Central
Reviaue Building, Rajaswa Vvihar, Bhubaneswar-751004,
Dis.. Khurda

Bhuif'}i;aneswar Sahu, Inspector of Central Excise & Customs

Jey..»re Range, At/PO. Jeypore, Dist.loraput




O ‘ P
_ 14. S.".:;. tosh I'{xmmaz_- Mishra, Inspector of Central Excise
&.;;;ustoxps,. Office of the Commissioner of Central
E:;-;\:;iue & Customs, Contral Revenue Building, Rajaswa
fuar, Bhubaheswar.751004, Dist.hurda

15. Niimnja Bihari Mohanty, Inspector of Central Excise
ary Customs, Office of the Commr. of Central Excise

i Customs, Central Revenue Building, Rajaswa Vihar,

Bliibaneswar.751004, District.ihurda

%

Aros g

16. Lc::‘;-xanath Mishra, Inspector of Central Excise & Cus toms,
Ofifice of the Commissioner of Central Excise & Customs,
Ceiitral Reévenue Builcding,Rajaswa Vihar, Bhubaneswar-4,
Df:it. fhurda

17. Ajiya Kishore Bal, Inspector of Central Excise & Customs,
Of fice of the Commissioner, Central Excise & Customs,
cg_;é.;tral Revenwr Bullding, Rajaswa Vihar, Bhubaneswar-4
Di} b Khurda

18. Aruaendu Dutta, Inspector of Central Excise & Customs,
FA:z:_-.‘é)R, At/PO.Randhia, Dist.Bhadrak

19. J. umeswar Rao, Inspector of Central Excise & Customs
20. V.ij;g,}ma}car Rao, Inspectsr of Central Excise & Customs,’
21. Ta’:m Mmer Nayak, Inspector of Central Excise & Customs,

22. Suwinta Chandra Haribhakta Behera, Inspector of Central
L’:::,rse & Custons
23. Saytarshan Sethi, Inspector of Central Excise & Customs

Sl Nos. 19 to 23 are care of Office of the Commissioner
of :ientral Excise & Customs, Central Revenwe Building,
Ra,:swa Vihar, Bhubaneswar-751 004, Dist - Ihurda

s Raspohden ts

By the 'l vocates Mr.AsKeBose
e /8 «AsKolMishra
Je.3engupta,
D ° l{ppanda
P .RsJDash
G +3inha

- - o -

! ORDER

L I I I

/ | MR.B.N‘.EQ;,}'I, VICE.CHAIRMANS Since in both the above mentioned
Or_iginalﬂf;;\pplications the point in issue arises out of the
common vc,._::“use of action, this common order will govern both
the case For the sake reference, we deal with 0.A£87/95

even tho.jh we have heard the leamed counsel appearing for

the part H;i-zs in both the cases separately.
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24 : i._;hallenging the illegal and arbitrary action of the
Responderﬁ'3'iu-.Depenrt:n011t, who have circulated the provisisnal
senioritif_,ﬁlist of Inspectors as on 1.1,1992 under Annexure.3
placing km below prédvate respondents 6 to 21, Shri Sudan
Seth (apr_éé{icant) working as Inspector in the Office of the
'Commissiq;ar, Central Exclse & Customs, C.R.Building,
Bmﬂaanesv{;r, has filed this Original Application under Section
19 of the..??\dmmistmtive Tribunals Act, 1985 for redressal
of his gr ;{_:’j:vances.'

3is ix short, the case of the applicant is that he

was appoix;j%:ed as Inspector of Central Excise & Customg on

28 «6 41977 H On 6.11.1980, Respondent No.4 circulated a
seniority l,;.ist showing name of the applicant vis-a.vis

Res. 6 to ’1 at Ol. Nose. 98 and 102 to 114 and 116 to 118
reSpectiw}é.y, thereby notifying that Res. 6 to 21 arie
junior to "_ii‘;im. In fact where as Res. 6 to 21 were appointed

with effec; from 9.12.1977 the applicant was appointed

on 28 .6.195:’_;;7. But the Respondents-Department, on 24.8.1995
circula-;;et;a seniority list wherein applicant's position ’
was shown ::“;:;t Sl. No.61 vis-a.vis Private Respondents 6 to f
21 at Sl. ;:g}oa.39 and 41 to 55 respactively. Being aggrieved = |
by the sai seniority list (Annexure.3/3) the applicant
filed a"n%;;resentation dated 20.10.1995 (Annexure-4) to
Respondén{;.};f.No «5, but the same d4id not yield any fruitful
result. Th: applicant has further submitted that as he

belongs tc Scheduled Caste community, in terms of letter

b2aring Ne .23020/19/91..01 III A dated 18.6.1992, the
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candidat 3 belonging to SC/ST who were appointed in 1975
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of the axnc panel should rank senior to those who. joined @
in 1976. 'Ihis benefit having not been extended to him, the

applican}g, alleging that Res, 6 to 21 have been wrongfully

assigned-'.k;seniority above him, has approached this Tribunal
praying {;;;r quashing Annexures.3 and 4 and to direect the
Responde;;;;é:s-Department to declare him senior to Respondents
6 to 21,7 |

4, .'_';j.ieSpondents-Depa,rtnent have controverted the

allegatic.s made by the applicant by £iling a counter.
€: 14 and

Private li:s./21 having entered appearance opposed the
= separate

prayer of the applicant by f£iling /. countem. Respondehts-

Departmer. have opposed the prayer of the applicant on
the follcé:_iing grommds .

i) The applicant could not have challenged

”: the validity of the senijority 1ist

published on 24.3.1995 without challenging
the seniority list published in the years
1979 and 1981, They have stressed that
as the applicant could not challenge the
gseniority list of 1979 and 1981, in the
year 1995, it has been a clever move by
him to raise objection against the
seniority list circulated in August/94.
The fact of the matter, according to them,
is that on 6.11.,1980, a draft senlority
list was circulated inviting objections
if any, for issuance of the final seniority
list, After its circulation and on examina-
tion of objections received, revised/final
seniority list was issued on 1.7.1981.
In this revised seniority list and
the seniority listsissued afterwards, the
seniority position of the applicant has
has always been shown below that of Res.6
to 21 and that no objection was ever
received by them from the applicant. Firstly,
that the applicant having not raised any
objdcticn at any point of time, his attempt
to gquestion the seniority list at this
stag@ 1s not only belated but is not
maintainable either in law or iIn fact.
Secondly, that the applicant as w2ll as

4
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Res. 6 to 21 are of direct recruits of the
year 1977 and their seniority position was
determined on the basis of the merit list
drawn on the basis of the examination which
they passed. Thirdly,. that the seniority
of all the officers including that of the
applicant and Res.6 to 21 has been fixed
in terms of proviso to Para-4 of the
Ministry of Home Affairs 0.M. lo.9/11/55-
RP3 dated 22,.12.1959 "for p2rsons recruit-
ed initially on temporary basis and
confirmed subsequently by a separate order
other than that of appointment, the seniority
shall be determined by the order of )
confirmation.Pinally, that the applicant conmel
., mafis much of the fadt that he had joined
earlicer than Res. 6 to 21, because, he
was confirmed later to Res, 6 to 21, as
is adduced under Annexure-3,
it is on these pleas the Respondents-Department
have subm tted that the application being devoid of merit
is liable to be dimmissed in limine.
S yrivate Respondents (Reg.6, 14 and 21) in their
counters é;ave stated that the applicant and the Res.6 to 21
were appqﬁjnted as Inspectors (0G) of the Central Excise
and Custc,s during the year 1977 when 55 direct recruits
Inspecto;'{_g were appointed on the basis of written and
. *.17 teygts. Out of these 55 Inspectors, 24 belong to
reserved ;i_;ategory (3C/ST) and the rest 31 belong to
lmreserv«;}.i,,_:i category. They have further stated that there
was thus ";;-,?:xcess recruitment of Inspectors belonging to
q,mmserv“:.‘,l category, which happened on account of
jncorrec’;‘_ determination of the reserved vacancies to
be fille] by direct recruitment during the year 1977,
by the C;;rj'j_lectoralte.." However, they have stated that it
was due ) certain wrong notion of the appointing
authorit! that letters of appointment were issued earlier

to the aplicmt by following the roster point available
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for Ger, ; ral/5C/ST candidates, without observing the
normal :-';s,roccdum Lor appointment on the basls of the ~
order c,, the merit list prepared by the Selection Board
and as result, the candidates belonging to reserved
cabegog;‘ could join earlier. They however, pointed out
that :h accordance with Govt. of India, Ministry of
Home m;"i'aairs (DsP s & AsRa) Qolis No,9/223/71-Esta.(D)
dated 6 6 1970, the candidates, who joined within six
months ,zf the offer of appointment sent to them would
have tl ir seniprity f£ixed under the seniority rules

app&)ica.a.",sle to the service concerned to which they are

appoin d without any depression of seniority.

6. We have heard Shri B.3,Tripathy, the learned
counse.‘g for the applicant, Shri A.<.Jose, the learned
Senior'v;ﬁtanding Cowmsel for the Respondents-Department
and Shh, AsKaMighra, the leamed counsel appearing on
behalL' f the Respondents 6,14 & 21, and perused the
materi< is available on record. During oral submission,
Shri B(O submitted and it is also the averment of the
ReSpono nLe.-DeparunenL that the principlesunder which
the semor:s.ty of officers has been fixed were notified
to all .g.,oncerned (Anne xure-a (Paras-4, 5 % 6) and the
applid:g::;t having not challengicf:cg/ the 'said principle{,
his p’re*:“;@r iz liable to be rej’o;:ted. W2 have given our
an:iou« thoughts to the arguments ad‘Vanced at the Bar.
The oru point to be decided in this case is whether the
applic;d;;;t should be allowed to challenge the seniority
list ¢ culatcd on 24.8.1995 when the seniority position

Ly o for the time
as ind.;. :ated therein was/first/circulated in the year
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it is to be seen

1979; nd if that was permitted,/whether the seniority
of th(;,1 applicant has bcen fixed according to correct
princzg;;le for determining seniority, as lald down for
the pljééi;.pose. We have very carefully gone through the
avennq;;‘?;_ts made by the applicant in this 0.A., but
nowhexﬁ, we found any clwe as to why he had not raised
this _ ’stion, which he is now raising, in the year
basis of the
1979. | q fact on the/direction of this Tribunal issued
on 28.;1 1995 (at the time of admission of this O.A.)
Raspon%_;;nt No«5 had disposed of the representation
dated :;133)'10'1995 submitted by the applicant on the
seniorgﬁy isswe. Resg. Wo.5 vide his order dated 8.12.1995
(Anneng,re-C) by giving out.a detalled reason had rejected
the p11 of the applicant for revision of his seniority
on the fl'ground that his seniority position has remained
sane si:‘mce 1979 and this position had been repeated by
the Re. )ondents-Department by publishing seniority list
dated ul 1992, We aJ.‘Jo from Paras 2, 3 and 4 of the
letter __;}t Annexure.2 that the principles to determine
senior.,i y and on the basis of which the seniority list
under ¢ ‘rcul tion nad been prepared were clearly spelt
out. Tli_:y had clearly referred to the principles to
deter:m;é;}_;e seniority of direct recruits as provided under
Rule.4 f the Government of India OslMs at Annexure.B,
which f»":j'»{,.ioulates that seniority of direct recruit
Inspect irs is to be determined with reference to the
date oi confirmat;ion in the grade and not according to
the dai;ij;. of joining the service. During oral argument,

the lea,ned cownsel for the applicant submitted that he
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Wwas not 'n disagreement that Rule.4 of the Govt, of

d lays down
India O is at Anneyure.n 'L the correct principle 4
for fixifj seniority among the direct recruits. As the
basic pxtnciple of fixing Seniority is not in dispute,
there sb uld be no difficulty in resolving the matter
once fo_r:;{all. W also hold that the applicant cannot
assail t{“ seniority list circulated in August, 1995,
after ha~ mg aceepted his seniority position, as
circulab~« through the seniority list, issuveq from time
to time isnce 1979. Further that the principle of
inter se:'enlorlty between the applicant and Res. g to
21 havinoAbeen dotermined in terms of Rules-4 of Govt,
of India }.H. (Annexure-B) and Govt, of India, Ministry
of Home A Lail‘s O.lis dateda 22.12. 1959, tizre should
be no fur ner dispute in this regpect betyeen the
applicantiand Res. 6 to 21 for the 'eason that Res.6
to 21 weng confirmed 2arlier than the applicant.
s LH! tvlng regard to the above facts and circumstances
of the cafA and the rule position governing i:he principles
of determ“ ing feniority among the direct recruits of the
same batcf we hold that both tihe Original Applications
(0 s ollipg | .6 i1/95 and 764/96) heing deveid of merit, are

1iable to _,3 mgecbad. Order accordingly. No costs.
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