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Oiiginal Application No,704/1996
Original Application No,705/1.996
Cuttack this the Qedl\day of June, 2003
CORA1 3

THE HON'BLE SHRI B.N.SOM, VICE CHALRIAN

. AND
THE FON'BLE SHRI M.R HLIOTIANTY, MIMBER (JUDICI AL)

;r:n Original Avplication No,704/1996

§ Bipini Bihari Mallick, aged about 44 years,
S/o0 Late Dinabandhu Mallick, at present
working as LSC, PA, SBCO,Cuttack G,P,0,Cuttack

In Oriaingl Aoplication No,705/1996

Gobardhan Naik, atjed about 44 vyears,
S/o Nakul Ch.Naik, at present working
| as LSG,PA, SBCO, Cuttack
; ses e dOplicants
Advocate for the Applicants: Mr.A,Routray , Advocate
b

I'Iasol‘o d
| Vied laks rs.3,Rout, Advocate

In both the casecs

dy 2 Union of India, represented through its'

[ Secretary, Depacrtment of Posts, Dak Bhawan,

E | NGN D@lm.

l

124 - Chief Post Master General,Orissa, Bhubaneswar.
3. Superintendent of Posts, Cutlack Central Division,
’ Cuttack. -

;4.' Ranpakanta Satpathy, at present working as

; LSG, Pa, 6BCO,Cuttack G.P.0.Cuttack

Advocate for the Respondents
in both the cases

Mr,I,Dash,

{ 0 RDER

°

Addl.Standing Counsel

MRe B. Mo SOM, VICE CHATRMAN : These. Original Applications. have

. o " AT [T AW o Pt Briiwen oc Y o ® T R i
baen filed under Section-19 of the Aduinistrative Tribunals Act,

1985 challenging the legality of the order of the Respondent No,2



o

U,D./C. with effect from 01.03.1933 but the

(¥

dt.16.,05.1994 rejecting the prayer of

4 »

the Applicants to stap
r

up of-thely bay at par with that of the Respondent No.4.

2. 3ince both the O riginal Appli cations have raised

conmon questions of fact and law, We are proceeding to dispose

of the sane by this common order., Mowever, for the purpose of

deci.ding the issues involved in both the Original Applications
we are referring to the detailed averments and submissions made
in 0riginal Application Ho,704/1996.,

3. In Original Application Ho. 704/1996, the facts of the

case are that both the Applicant and the Respondent No.4 were

appointed as L/D,C, [in the 5BCO organisation on 11.11.1977 and

04.03.1978 respectively. The Applicant is senior to the

Respondent No.4 in the Gradation list of L.D.C. as vwell as in the

gradation 1ist of U,D.C. to whi.ch both of them have been promoted.
towever, the Applicant was given regular promotion to the post of

Respondent Ho.4 was

reqularly. promo ted frem 06.02.1986. Both the Applicant and the

en financial up gradation under Time Bound

Res nondcnt o ., A were giv

Promotlon Schane with ef{oﬂi- from 21.,09.1991. ovwever, it is

alleged by the Applicant that the Respondent lo. 4's pay was fixed

on upgradation at ks 17'70/.- mth eff ocL from 01.02.1996 and his

02.1997 whereas the Applic mt's paj

ne:tt da‘té of incranent was 0l.

v1as fixed at rs.1720/~ with eff ~ct from 01.09. 1996 with his next
date of increment on 1 09 1997. Thus the pay of the junior

(1"\(':‘.:‘.'31_'»01’1r—lr".!lt Mo o4) was £Lxnd higher than the senior( applice nt) .

This anomally had statted from February 1980, He further allegc

atihe hal repr csented fox stepping up of his pay to the

l.ln:i‘,ponflr,;‘ut o, 1 but without any effoct.
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4, Aqgricved by the in-action of the Respondents, he has |
approached this Tribunal for redressal of his grievances. |

5, The Respondents have contested the application by

filing ounter.They have adnitted the facts g@f the case as stated

{ ¢
! it

by the Applicant.They, have, however, submitted that the
Regpondent Ho.4 was draving more pay than the Applicant in the‘.
pre-revised scale of pay of Pse330=560/=(UDC) because of hlS

officiation g\g the higher grade on lbcal arrangement basisé on a
stop gap vacancy during the period from 09,02,1980 to 01.05.1983.
On the other hand, the Zu_%plica.nt who was vorking in owCO,

Dhenkanal Division had got opportunity to officiate as U.D.C.

!
|
|
i

during the period from 01.10.1980 to 10.,12.1930 and again from

= { ot
30.11.1931 to 25.05.1986 in 3£CO, Jajpur.The pay of Respondent |

No .4 was fixed in the U.D.C. cadre talking into acdocount hisi ear}l.L‘ér': j
officiating period in U.D.C. fadre from 09.02.1980 to 01.05.1983.
They have also submitted that the &pplicant is not entitl ed for
stepping up of his pay as his case is not covered by Goverifnment 6f‘.

India, Department of Personnel & Training 0M.Mol4/7/9 2~ ESTT-PAY-T J

i
|
{

dt.04.11,1993.

! B |
6. We have heared the counsels of both the parties and

perused the records placed before us. The main issue invoi\}ed in 5
this case is whether the stepping up of pay of the Z\._{pplicz‘tmt ia'
pemissible under Goverrime_nt of India, Department of Persénnel & {},m
Training O.0i.No.4/7/92/ESTT-PAY-T dt.04.ll.1993i referved to 'ejarlier‘ f‘féé
This matter has nlready‘becn exanined by us in 0--‘\-NO-5732/95 BB & )%

where we held that the OM, dt.04.11,1993 cannot be attracted so

as to deny the stepping up of pay of the offlcors which dmse rhach |

carlier than issuance of this letter of the Department ‘of Pé}.‘éd)hnél;‘ i

h_ & Tralning., This 0.1, cannot be given retrospective effecjt‘b"elcﬁuse‘ 4
| 1 i
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1t 1s fLmly settled posltion Of 1w that hy an dzca'wcn.xt.tvo act,
\ 1 !’1
a persounel cannot be divested of right which has already vested

in hime.

7. On the strength of our earlier cecision, we propose to |
exanine the claim of the applicant further. From the chronology of |
offiCiétion to the grade of U.D.C. made by the applicant and the
Re3pondent‘ﬂo.4 as disclosed by the Respondents in their ocounter,

the Respondent: No.4 was officiating in the higher grade with effect

from 09.02,1980 first at Bolangir lead Post office then with effect
from 07.05.1983 at Bhubaneswaf G.P.,0., On the other hand, the
Applicant gtarted officlating at Dhenkanal lead Post Office, 3BC0

in the first spell from 1.,10,1980 to 10.42.1980 then from 13,11.8
to 25.05,1986 at Jajpur and then from 26.05,1986 onwards at Cutktack
¢.P.0., Thus, the Respondent o4 though junior Was allowed to l
officiate in the post of U.D.C. about 08 months earlier than the
applicent and that arranganent remained unbroken all-through . |
The Applicant officiated for‘03 months in the higher grade in the '
year 1980, and“ again started officiating on long torm basis in the

higher grade only from 13.11.1901, By that cime the Respondant-4 g

had officiated for over 21 months and had earncd one increnent in

the higher gecale. The date of increment was also earlier than that |

of the applicant and these two mnditions caused anomally in the
pay of the senior and the junioro %
‘ s ‘ }
I

g. The question noW arises as to why the junior was asked |
) i
to officinte in higher scale ocarlier than the senior. Was such an ;

arranganent permissible under the rules? We have perused the

instructions issucd by the RCSpondcnt/Deparhnent relating to the

procedure to be adopted for promotion of officials against short

temm and long temm vacancles to find an answer to the cuestion

1
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- as long tem vn‘:capcies and filled up on circle basis ", It is thus

i 5 -

ralsed, In temns of Rule 50(2) (b) of Postal Mannual Vol IV
and D,G,P,&% T, Order Mo,5-10/71-5B(30P ,I) dt,24.12,1971

" Vacancies of more than four months duration may be oonsidered

N

\

clear that the vacincy of U,D.C, post which occured at 8,B.C,0,,

Bolangir was long temm cine being more than four months duration

and the Respondents in terms of D.G.P.& T, Circular of 1971 as,
well as the provisions of Postal Mannual were duty bound to offer
officiating promotion to the senior most officiwel in the L,D.C,
cadre. I’ﬁd this insturction been folloved the anomally in pay of
the appli!cant and the Respondent MNo.4 would not have arisen.
Mol ther 1n thelr omunter noxr during the oral arcqument the
"\QSpondents have furnished any information to us to suggest/prove
that the Senior most official in the L,D,C. cadre i.e., the
applicant, was ever offered the position of U,D.C, at Bolangir,
Being the.senior he had the right for oonsideration for adloc
p romotion first before l'iis juniors. That was his vested right.
We have no doubt from the facts of the case that he was denied his
right by the Respondents witlhout any ¥alid reasons. The
Ro.';pondenigs had thus prejudiced the interest of the applicant for |
which,‘has‘to be compensated.

'9. In view of the foregoing facts and circumstances of

the case and also the rule position, the Original Application is

allowed a,ﬁd ig disposed of with the order that the Respondent-l

to Ho.3 shall step up the pay of the applicants so as to bring it *
at par w.i"ch that of the Respondent-4 with effect from the date of |
promotion“of the applicant to the post of U.D,C, with all

mnsequential benefits as admissible under rules.No order is

hovever made as to wste
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