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COR MP1 

HONOURABLE SHRI N.SAHU, PIEI'IeER(ADP1INISTRATIVE) 

.. . 

Gobardhsn P1ohenty, 
aged about 44 yeare, 
S/c late Nerayen P1ohanty, 
At/P.U.u.akhapura, Dist, Jajpur, 
at present working as P.W.I. Construction 
in the office of Permanent Way Inspector, 
South Eastern Railway, Budha.Panka, 
under C.P.P1, 98hubaneswar, Dist,Khurde,Orissa 	..,. Apnlicent 

Advocates for applicant - 	P1/s C.A.Rec,, 
S.K.Behera & 
P ,K ,! ahoo. 

- "Br su s— 

i) 	Union of India through the 
General Manager, South Eastern Raiiay, 
Garden Reach, Calcutte.-43 

Chief Administrative Officer (P), 
South Eastern Railway, 
Chandra Sekharpur, Bhubeneswar, 
0 is t ,I( hu rd e ,O r isa a, 

Chief Project Manager, 
South Eastern Railway, 
Chandra Sekharpur,Bhubaneswar, 
District—Khurda,Orisse. 

Senior Project P1enegeroublinq, 
South Eastern Railway, 
Chandrasekharpur, Bhubaneswar, 
Uist.Khurda,Orissa 	 0064 	 Rpsnonr1ents 

Advocate for respondents - 	Mr.Ashok 'ohanty. 



I 

ORDER 

SAHU, MEMBER(ADMN.) 	This Anplication riled under Section 19 of the 

Administrative Tribunals Act.1985 prays for a declaration 

that the order dated 4,7.1996 (Annexure11) reverting the 

applicant from the post of P,LI,I (Grade It!) to the 

post of P.W.M. is illegal and arbitrary. 	It is next 

contended that his repatriation to Open line is contrary to 

the settled position of law. Learned counsel for the Railway 

submitted that the impugned Annexure-12 for repatriation to 

Open Line is not going to be enforced now and therefore, the 

only prayer to be adjudicated upon is whether the reversion 

of the applicant is in accordance with law. 

2. 	 On retirement of the then incumbent with effect 

from 31,1.1994, the Senior Project manager (respondent no.4) 

recommended the ppljcants name to promote him as P,tJ.! (Grade TI!) 

as a stop—gap measure in the exigency of service. He wrote 

eloquently about the competence of the applicant and his 

successful execution of earlier projects. It was approved by 

the Chief Project Manager, and accordingly the applicant 

worked as a P.W.I. in the grade of R9,1400230/ by virtue 

of an order (Annexure5) subject to the condition that the 

assignment was on a stop—gap basis subject to termination 

whenever a senior employee was available and also on account 

of reduction of cadre. 	The applicant continued to work 

in that post from 6.9,1993. There was an ettemot to conduct a 

suitability test of all PU.Ms for filling up some posts 

of P,W.l (Grade U!) on 25,9,1993 which the applicant attended, 

but the said test did not take place. Annexure8 dated 10,1.1994 

is another recommendation from the Senior Project Manager about the 
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-.3.. 	 U,  
applicant's suitability as the seniormost P.W.M. for promotion 

to the post of P,W.I (Grade Ill). It is claimed that there 

was a promotion order, but 	the same was kent in abeyance, 

By Rnnexure..2 the applicant was oromoteci as ad hoc P.!J.I,(Crpde ITT 

for three months. The same was issued with the eroroval of the 

Chief Project renager, Here again the stipulation fe that the 

applicant would continue till a permanent arrangement was made. 

He worked as P.W.I.(Grade ITT) upto 4.7.1906 and was placed in 

charge of Hindol to leicher Section. He was reverted by the 

impugned order dated 15.7.1096 (Annexure..ti), This reversion 

order again was kept in abeyance till 3fl,9,196. It is necessary 

to mention that the applicant was given a cash reward for his 

outstanding performance on 24.5,1995 (Annpxureiu.14), 

3. 	
The contentions of the learned counsel for the 

applicant, Shri C.A,Rao are three-.fold. He first submitted that 

this was not a case where a senior officer was available and 

waiting on the wings, nora case of reduction of cadre. Ihere 

was no permanent arrangement also in that post. Thus the cnf'irncp, 

reflected in Annexures 4 and S did not arise. It was secendly 

submitted that the order of reversion was passed without 

conducting any disciplinary proceeding and without affording 

an opportunity, It amounted to a punishment. The work which 

the gnpjicant was entrusted was not complete. He was allowed to 

work for more than 2 years and yet he was reverted, keeping 
a 

his juniors whose work he supervised, Thi, amounted to,loc of face 

and a punishment. All along the applicant was found canable 

and encomiums were paid for his performance. He fell from grace 

overnight. In the same order there was another person, Sri P.Prpesd 
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Ro who was also rverted, but later he was aqain nosted as 

P.tJ.I (Grade Iii), To the respondents' contention that the 

reversion was entirely due to inability to complete the work 

by 30,9,1996, the applicant stated that he was asked to 

prepare a final material statement for the work on the Hindol.. 

Taicher Rail Line to facilitate early payment of bills to 

the Contractor. The applicant pointed out that unless details 

of transactions of all the units are made available from other 

P,Ii,ls., it would not be possible for him to Drepere the 

final material statement. This condition put by the applicant 

did not allegedly find favour with the respondents. 

Learned counsel for the Railway stated that 

the elevation of the applicant as P,W,I (Grade ITfl was expr8sly 

a 5tOp."gap arrangement made to look after anerticular work and 

to fill up a vacancy. The superior officers found that he did 

not perform the job in time and to their exoectetions. He wa 

reverted to the same grade. P.W.'I, and P,W.1 (Grade ITT) enjoy 

the same pay. It was not a case of reversion as a punishment s  

Replying to this, learned counsel for the 

applicant cited the decision of the Supreme Court reoorted in 

AIR 1974 SC 423 (State of tJttar Pradh & ors v, Sughar Sinh) 

wherein one out of several officers was reverted from en officiating 

post:. The adverse entry in the character roll was 4-he basis 

of reversion. It is stated that the order of reversion amounted to 

reduction in rank. He cited the decision of the Supreme Court 

reported in AIR 1972 SC 2170 (State of lysore V. P.R.Kulkarnj and 

others) wherein the reversion order passed for extraneous 

reasons was held to be discriminatory and bad. He next cited 
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the decision reported in AIR 1971 SC 1011 (The State of RIht 

and others v. Shiva Bhikshuk Mishr) which laid down the law 

that the form of the order is not conclusive of its true nature. 

Whether it was made by way of punishment or administrative 

routine, the attendant facts and circumstances have to be seen. 

The crucial test, according to the Apex Court, is whether the 

misconduct is a more motive or is the very foundation for this 

order. He further cited the decision of the Sunrerne Court 

reported in AIR 1990 SC 371 (Bhaguati Prasad v, Delhi State 

Mineral Development Corpor5tion) which lays down 
that  rrect1c al the 

experience is a sure guide to accept1suitabj1jt . Finally, 

the learned counsel for the applicant cited a decision rif the 

Orisse High Court reported in 49(19RflCIT 382 (S.K.Mohanty v. 

Union of India and others). At paragraph 4 of the judgment It 

was held that on the basis of the Board's circular lettere the 

continued appointment of the Railway emrloyee in that case for 

three years itself militates against the concert of stop.pap 

arranqement 	It was held that he could not have been reverted 

after completing almost three years in the hiqher post and uithut 

any adverse remarks in the absence of a disciplinary nroceedriq, 

I shall extract parts of nareqrenh 4 of the judgment: 

4.There is n'- disnute that 
Board's instructions iscued from time to time 
intended to have general soplicatlon would be 
statutory and enforceable. The relevant instructions 

/ 	 issued by the Board on the question may now be extract 
ad. On 21,5.1956 in a letter marked crnfIdent.jp1 
relating to the subject of observance of dlscip1fnry 
proceedings in CPSCS of stff nf'ficiatinq in a 
grade beyond eighteen months when the question 
of reversion of such staff arises,the Board 
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"The Roard,thereforg, desire that 
with immediate effect, the o erformance 
of every Railway servant offictptinq in 
a higher grade should be adjudged by 
comoetent officer before the expirv of 
12 months of total officiating service 
and if the performance is not saticfactory, 
either the Railway servant may he reverted on 
the grounds of Unu1tability, or he may 
be warned that his work is not aulte sati°f'actory, 
but that he is being permitted to draw his  
increment in the expectation that his 
performance will improve during the next 
six months for which he will coriUnue to be under 
observation. At the end of the extended oerlpr 
of six monthc, i.e. of e total of'?fc1at nq  
service of 18 months, either the perSon 
should be declared suitable for retention 
in the grade or should he reverted because 
he is unsuitable. Any person who is ormitted 
to continue to officiate beyond 18 months 
cannot in future be reverted for unsatisfactory 
work without following the orocedure 
prescribed in the Discipline & Appeai R1pe," 
xx 	 xx 

On behalf of the opposite nerties, reliance was 
placed on a communication dated 15.1.196 which 
ran thus: 

'Reference Board's letter of ssjen number 
dated 9.6.1965 wherein it has,inter alia, 
been stated that, in future, any neron who 
is permitted to officiate beyond 18 months cannot 
be reverted for unsatisfactory work without 
following the procedure rrescrjbed in the 
0iscipline and Appøl Ruips A quection ha 
been raised whether this safeguard applies to 
persons who are officiating on promotion as a 
stop gap measure and not after empanelment 
(in the case of selection oosts) and after nassing 
the suitability test (in the case of non-.selactjpn 
posts). It is clarified that the safeguard anpijes 
to only those emnloyees who have acquired a 
prescriptive right to the officiating 
posts by virtue of their emripnelment or have 
been deiared suitable by the competent euthpr1tie, 

/ 	 It does not apply to those officiating 
on oromotin as a Stopqap measure and also 
to those cases where an employee, dulveelected 
has to be reverted after a lanse of 18 months 
because of cancellation of Selectjpn Board's 
proceedings or due to a change in the nanel 
position consequent to rectification of mistake 
in seniority etc,' 
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6. 	 There are two aspects of the matter. The first 

aspect is whether an ad hoc employee has a right to continue in 

the post and whether he can claim ebeorptiori, a right to permari°nt 

posting. On this the law is very clear. He has no right, In 

the applicant's case also the orders are very specific. The 

recommendations are also equally specific. The recommendation 

of the Senior Project tanager dated 1,9.1993 states that as a 

stop gap arrangement in exigency of service the applicant 

should be promoted to the post of P•LI,I (Grade III) (nnexure-4), 

nnexure-5 is the oromotlon order to officiate as P.W.I (Grade ITT) 

purely as a stop-iep measure. It is also stated that this order 

will not confer on the incumbent any claim, title, right for 

continuance superseding his seniors, if any. Annexure..9 is also 

an order instructing the applicant to take over Stores and Fstabl!sh_ 

ment as a temporary measure as ad hoc P.W.I (Grade TI!), Thu, 

as he was reverted from P.U.I (Grade I!!) to the post of 

P.W.M, on the same status and scale of pay and as he has no 

vested right whatsoever in a particular post of P.11.!,, his case 

fails. He was merely reatriated to his parent lien maintaining 

office. There is no question of any infringement of rights involved 

in this action. The second aspect of the matter is whether it 

was a punitive measures  The respondents stated that the work 

entrusted to him could not be completed. The applicant was stated 

to have no technical qualification. He was initially recruited 

/ as a Group 101 , He rose up step by step by getting ad hoc 

promotions. He was not conversant with the duties of a P.U.T. 

He was not able to perform his duties to the satisfaction of the 

Supervisors. Ihus the Chief Project Manager, after examining the 
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í 	reports of the Field Officers, decided to repatriate him. 

They simply did not went an unqualified hand for doing riermanent 

way supervision. They did not take any disciplinary action, 

because it was an ad hoc job. At paragraph 5 of the counter—

affidavit it is stated that the applicant was found inefficient 

to perform the duties of a P.J.I. indenendently In 	spite of 

an opportunity to complete the given piece of work by 	•9•190, 

I hold that this is not a case wherc a showcaijse notice need to 

be given to the applicant, because there was no loss of pay, 

rank, or status. This was also not a case where the quilt of the 

officer, namely, his miscinduct, or fraud, or indiscipline wa s 

noticed. It is a clear case of an evaluation that the applicant 

was not in a position to handle the work because he was found 

technically deficient. He was found to be not in a poeltion to 

handle the job. The cases cited by the enplicent 0 scounsel are 

obviously distinguishable. 

The Original Application is dismissed. No cts. 

(P4.SAHU) 
MEMBER (ADM IN ISTR AT IVE) 

*NN 


