CENTRAL ADMINISTRATIVE TRI BUNAL
CUTTACK BENCH sCUTT ACK,

O.A. NO. 53 of 199%

Cuttack this the |3~ day of March,199.

SHRI 3INOD KUMAR MISHRA

eoe APPLICANT
VERSUS
UNION OF INDIA & OTHERS. e RESPONDENTS

FOR I WSTRUCTIONS

l. whether it be referred to the reporters or not? A0,

2. whether it be circulated to all the Benches of themr
Central Administrative Tribunals or not?

|
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CLNTRA L AaDMIN ISTRAT IVe IR IBUL-L CULITACK BuNCH

vriginsl @pplication No. 53 of 1996

i
Cuttack this the 12 "day of Mirch, 1996

TH. HONOURABLE MR oNe SAHU ¢ MuMEER (QDMIN ISTRAT IVE)

Shri Binod Kumer Mishra,

aged about 38 years, son

of Khetrabagi Pani, Plot No.50,
Maghusudan Mgar, Bhubéneswar,
dt present working @s Telecom

District Manager,

Berhampur, ot/P0/Dist:Ganjam

.5 applicant

By the Advocate: M/s «r oK eMishra
a G K oGuru
J.Sengupta
B.Bexcha rya
D.Keinda

l. Union of India represented
through its Secretary, Depart-
ment of Telecom, Ministry of
Communications, Sanchar Bhawan,
Ashoka Road, New Delhi

, 2. Chief General Minager,
Telecommunications,
Orissa Circle, Bhubéneswar

3. Shri @ ..Mohanty,
Director Installdtion
| Office ©of the Telecom Circle
Bhubdneswar (O/0,C «G M1,
Te leCom Circle, Bhub&neswar)

By the Advociate: For Respondent Mr.Ashok Mohanty,
| 1 ang 2 “re.Standing Counsel{Central)
| \w For Respondent M/s .G« R Lora
s — No. 3 V.larasingh
J «K.Lenka
LN ]
OR D L R

MR ol &364HU, MOMBER (WDMN) ¢ This application under Section 19 of the

administrative Tribunals act, 1985, filed by the applicant
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chdllenges the communication made on 16.1.1996, which
is Annexure-5 to the applicetion, by which Respondent 3,
Shri 4 .Mohdnty, Director Instellation,Office of the
Telecom Circle, Bhubdneswsr has been nominated for
posting as Telecom Distriét Manager, Berhdmpur Circle,
Berh@mpur, The grieviance of the dpplicant is that he
should have been preferred. This communicat ion is a
direction given by the Depirtment of Te lecommunicét ions,
Séncher Bhewdn, New Delhi, to the Chief General
Menager, Bhubéneswar. It states that Shri 4 Mohanty,
Director Installétion should be pPosted @s Telecom
District Manager &t Berh@mpur on reguldr basis €nd the
incumbent &t Berhempur, the @pplicant, "mey be given
some other station of his choice as far as possible "
2 The back ground fects leading to the present
dispute briefly are that the applicant was the Telecom
District wngineer dt Berhampur since July, 1993, The
dpplicdant, Respondent No.3, Shri A.Moh@nty and one

Shri PekKe.Hota, were promoted to Junior Administrat ive
Griade on 29,.,5.1995., Berhampur Telecom District was
upgrdded on 25.4.1995 and was to be headed by @« Telecom
LUistrict lManager. ©#s the applicant worked as LJ«E.
since July, 1993, he took over chérge &s [ .M. on
24641995 after < brief interlude of foreign training
during which period respondent NO.3 w@s in-cherge.
after his return from foreign training the applicant
rejoined his former post as Telecom District Manager,

Berhampur &nd Regpondent No.3 was transferred dnd
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posted as Director (Installation), Bhubéneswar, during
September, 1995. One undisputed fect is thét the
Honourdble Minister of State for Mines Sri Girighar
Gomeingo wrote & letter dated 28.10.1995 to Shri Sukh
Ram, Hon'ble Minister of State (L) for Communications
recommending the transfer of R€spondent No.3 Shri a.
Mohdnty @s T L .M., Berhempur Circle, Eerhampur.

Shri Mohanty, dccording to the Minister, worked as
Lebob e at Koraput during the period 1989 to 1292 when
he himself was in charge of Telecommunicat ions.

Shri Mohdnty's performénce impressed the Minister. He
therefore, requested that Shri Mohanty should be posted
a4t Berhampur. It is stated by Shri G#* R LDora, ledrned
counsel dppearing on behalf of Shri Mohanty that during
the latter's tenure of three years, he comverteg all
the telephone exchanges to Electronic ang proviged

STD connections to all these exchdnges except one. It
is further averred thaet ke Koraput wds the first
Telecom District in the country tc have $ID facilities
in all exchénges. It is for this redson, the Minister
was impressed <bout Shri Mohanty's per formince.
Presumibly on the-ba@sis of this recormendation, the
Telecommunicat ions Ministry directed the transfer
through the impugned letter, Annexure-5.

3e The learned counsel for the applicent MrW.iswini
Kumar Mishra, hds filed & communication dted 15.11.1995
gddressed on behalf of the Chief General Miniger,

Telecommunications, Crissa to the Telecom Departrment,
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New Delhi. Obviously the recomrendation to post

Shri Mohdnty 'of the Hon'ble Minister for Mines was
exdmined @nd the Department of Telecommunicétiohs
elicited the views of the Chief General Menager,
Telecommunications, Orissa on this proposal. The
Chief General Minager, Telecommunicétions, Orissa,
Bhubanesw<r recommended the retention of the
dpplicant stating that Shri Mohdnty is @ trdnsmission
treined officer &ng very well suited for the post

of trdnsmission installetion whereds Shri B.K.Mishra,
the anpplicant, is @ Switching tréined officer more
suited for TeD .M. Post. After Obteining the comments
from the C.G.Md's, Bhubdnesw@r, the Depdrtment of

Te lecommunications, New Delhi, &rrived at @ gecision
to transfer Respondent No.3 tO Berhampur which is
impugned before nme.

4. The ledarned counsel for the <pplicant Shri Mighra
has taken me through the bdckground of this cdse és
ment ioned above ang laid particular emphdsis on the
training aspects of the applicant and Respondent 3.
He further stcated that Respondent No.l hés bkeen
influenced by the recomrendations of the political
execut ive . Mr.Mishra brought to my notice the ailment
of the applicent's father @nd his son's study in a
Central School for his retention &t Berhampur. He
cited the decision of the Orissa #dministrative
Tribupal reported in 1993(2) &IT (T page 430(S&nyasi

Bhuyén &nd Bidyasegar Biswal vs. Director of
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Elementary Education, Orissa, Bhubaneswar and others),

He relied on para-3 which is extracted herein belaow :

"eee. A Minister who is representative of the
people commits no mistake bringing it to the
notice of the appointing authority for transfer
and posting of a Government servant for any
administrative exigency or public interest,
| The transferring authority thereafter is
“ required to look into the same and apply its
& mind as to whether the transfer is required
i for any administrative exigency or public
| interest and once he is satisfied that such
| a transfer is required in administrative
| exigency, it will be always open to him to
pass necessary orders as deemed fit and
proper, But in the instant case as would be
seen from the impugned order, the pistrict
Inspector of Schools, Ganjam Circle, Berhampur
transferred 11 teaCchers from one staion to
anothe r without any applic:tion of mind but
only for the desire of two Minicters .....
desire of a Minister may be at times highly
undesirable and persons incharge of
administration may be victims of such
undesirable desire of the politicians and
in such a case there will be serious
repurcussion on administration resulting
in chaos and citisens are bound to loose their
faith from the Gove rnment",

| The next case relied by Shri Mishra, learned counsel
for the applicant is that of the High Court of QOrissa,
Cuttack reported in 1992 (2) ATT(H.C.) 457 {(Trinath
Rath vs., sState of Orissa and others), The Orissa High
L( Court dismissed the application impugning the transfer
cv"‘”wﬂ .
order, In the course of the decision Their Lordships

have laid down the following principle of law :
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*An order of transfer not passed by the competent
authority but by some other authority exercicing
extra-constitutional pover is also liavle to be
struck down.Under Article 166 (3) of the
Constitution, the Governor makes rules for the
convenient transaction Of the business of the
Government of the State and for the allocation
among ministers of the said pusiness. In accordance
with the said provision in the Constitution
Rules of Business have been framed by the
Governor allocating the business of the Government
of the State amongst the different Ministers

and no Minister is authorised to discharge the
functions and duties allocated to some other
Minister. Ministers and M.As being the
representatives of the people undoubtedly have

a duty to listen to the grievances of the peogle
of their constituencies and if they are
satisfied with the grievances, they can merely
recomrend those grievances to the appropriate
authority for redressal, But they canaot pass
any order if the matter in question does not
come within their paower under the Rules of
Business®,

On the basis of the above principles, the learned
caunsel for the petitioner urged that impugned Annexure-5

be cancelled.

e Le arned Counsel for the petitioner Mr, Mishra
has further brought to my notice Rule-20 of CCS Conduct
Rules which states that no Government servant shall
bring or attempt to bring any political or other outside
influence to bear upon any superior authority to further

his gnterest in respect of matters pertaining to his
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service under Government, In this connection, the
relevant instructions of Government of India are also
brought to my notice, Para-2 of the relevant
instructions dated 8th August, 1977 has been read over
by Shri Mishra in the course of his arguments., This

para deserves to be quoted,

" 2., Any high dignitary of Menber of
parliament normally sponsors the case
of an individual Government servant
only when he is ap;roached or pressed
to do so, If, therefore, any reference
is received o behalf of a Government
servant from dignitary/Member of
Parliament, it would be assuged that
it has been taken up only at the
instance of the Government servant and
action will be taken against him for
violation of Rule-20 and instructions
issued thereunder®,

6. This is no doubt an important argument., But
Shri Dora learned counsel for Respondent No,3 has made
NV UL gyt
it very clear that Respondent No.3Lx:epresented for a
transfer to Berhampur, He also made it clear that he
never approached the Minister for a recommendation,In
my view @ mere recomiendation by a Minister in favour
of a particular official particularly when that Minister

was the presiding political executive in the Department

and conversant with the work of a particular officer/
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official can not be called into question., In view of

this law laid dovn by the Orissa High Court, I do not
think th=% a mere recommendation per se would ipsofacto
indicate undue influence and such an act would be

viewed as miscohduct of the Government servant and.that
would amount to violation of Rule=20, Para-2 of the
instructions cited above is a rather broad statement
which does not necessarily follow from Rule-20, Learned
Senior Standing Counsel has stated that one can take
judicial note of senior officers in the Government of
India naming a particular officer for a particular post,
These are very normal occurrances, Some official who is
knovn to have performed creditably or has shawn a
particular aptitude is preferred or nawed, There is
nothing improper about it. If this is the right one
concedes to a Senior Government Servant, then such a right
of selection should be extended to the Political executive
as well, It is not unusual to notice the Minister wanting
a particular officer to manage a particular work, These
are done purely in the administrative interest anmd in the
exigency of public service. I would, therefore, hold that
para-2 of the instructions dated 3.8,1977 is not always

a correct presumption and does not necessarily flow as a

presumption from Rule-20., The real test in these matters
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is laid dovn by Hon'ble Mr. Justice G. 3.Pattnaik in
Trinath Rath's case and the paragraph extracted above

should be the guiding principle.

7 Learned Counsel for the Respondent No,3,
Mr. Dora urged that a recomrendation by Shri Gamango
made as the former Minister of Telecomiunicatiwmns who
had persocnal knwwledge of the work of Respondent No,3
is not illegal, He stated that the Ministry of Telecom,
Department has taken its own independent decision after
taking into consideration all relevant aspects in public
interest before instructing the Chief General Manager,
Telecommunications to post a particular officer in a
particular station, He rejected the allegation of
mala fide, He stated that it is settled Law of the Hon'Dble
Supreme Court that an order of transfer can not be
interfered with unless it violates the statutory rules
or is actuated by mala fides, It was urged by Shri Dora
that even after transfer of the applicant, he can retain
his quarters for two months at Berhampur and at any rate
the academic session of the child has probably come to a
‘ \/ close , With regard to father's illness, he stated that
/-/)r/ this plea did not come in the way of the applicant for

Foreign Training, The posting of a particular officer




at a particular place is an administrative decision and
can not be the subject matter of judicial review, The
applicant had worked at Berhampur for about two years,

He also mentioned that Annexure-5 is an inter
departmental communication and as no posting order has
been issued, the Original 2pplication itself is premature.
At any rate, it is incorréct to say that the petitioner
has peen disturbed within a period of six months. It is
settled law that one can not claim to continue at a
particular post for any length of time. with regard to
the claim of specialisation Shri Dora stated that it is
only a functional difference and the applicant having been
promoted to Junior Administrative Grade, can perform
switching function as effectively as transmissim functions,
Once a Junior Administrative Grade Officer has basic
background and experience, he can effectively monitor

any of the functions in his Divisio, Switching and
transmission are interchangeable functions at the
rmanagerial level,

8. Shri Ashok Mchanty learned Senior Standing
Counsel (Central) has supported the stand taken by

chri Dora. Shri Mohanty had forcefully argued that the

Ministry of Communicatims 4is not unduly influenced by
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the recommendations of the Honouraple Minicter of Mines,
It is one of the inputs, He took me through the counter
filed by the Secretary, Ministry of Telecommnunications
wherein it was averred that the telecommunication
Department h=s taken independent decision after going
through all the material facts, It was not as though

the “inister passed orders on the recammendation letter
of Shri Gamango peremptorily. On the contrary, the
Ministry officials sought the views of the C.G., 4 T.

in the field on the proposal and exavined the propousal

before issuing the impugned direction,

9. I have carefully considered the rival submissions
and I am convinced that this petition can not succeed .,
It has no merit., I shall take the law 'on the subject

as laid down by the Hon'ble Orissa High Court through
Hon'd e Mr., Justice G, 3.Pattnaike.

10. If we examine this in the light of the
guidelines laid dawn by the Orissa high Court, we find
that the tests are fulfilled. It is admitted by all

parties that a mere recommendation for a posting of

Respondent No.3 is per se not objectionable, More so when
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Hon'ble Minister Shri Gamango was the Telecom Minister
during the three years tenure of Respondent No. 3 at
KoOraput, Shri Gamango was impressed by his performance
and he considered that it would be in the public interest
to post him at Berhampur, Oricssa., As Shri Dora points

out that the first STD transmission of all exchanges

in Koraput District was a matter of record and was also
discussed in Parliament,®n that basis presumably the
Minister recomended the case, 3e that as it may, even

on the basis of the letter filed by the applicant's
counsel, Annexure-6 dated 15,11,1995, in the court

on 1.3.1996 on the date of hearing, with copies to either
counsel, it clearly shavs that views of the CeG. M, T
Bhubaneswar were elicited by the Ministry of Communication
on shri Gamango's suggestion about the transfer of the
Respondent No.3. It shavs that the Department of
Communications has considered the suggestion at vafious
levels and arrived at an administrative decision to post
Respondent NO,3 at Berhampur, This is not the decision

of the Minister, This is the decision of the Department
arrived at after careful examination., It is an independent
decision of the Department and the documents filed by
the applicant himself corroborates the averments wade by

the Secretary, Communication, in the counter affidavit

for thispurpose,
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1i, On this ground alone, if nfmore, the

petition deserves to be dismissed,

12, The settled law is that a mere allegatim

of mala fide would be of no assistance to the applicant,
An individual has to be named. There should oe adeguate
material to justify the allegation. The powers of a
Tribunal to interfere in the administrative natters
regarding transfer of an employee has beenrestricted

by the Apex Court in (1) A.I.R. 1989 SC 1433 ;(2)199(2)
J.T, Vol,3 &C 131; (3) AIR 1992 sSC (sCC) 306. In the
Case Of S.L., Abas Vs. Union of India and others, it is
laid dovn that employees have no right to cantinue at a
particular station indefinitely having taken all India
service liaocility. In the last two citations, the case
related the court's refusal to interfdre in the transfer
of Government servant when their wives were working in
the save stations. Law is well settled that transfer is
an incident of service and no Governwent servant has a
legal right for being posted in a particular place and
transfer from one place to another is a condition of
service and the employee has no choice in the matter,
Transfer from one place to another is necessary in the
public interest and exigencies of administration., These
are the principles laid down by the Honourable Supreme

Court in A,I.R. 1989 SC 1433 and A.I.R. 1993 SC 2444,
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13, The most important point is that the Department
of Telecomuunications directed the transfer of the
applicant to any place of his choice as far as possible,
This indeed is a very considerate concession, That

apart the applicant, if aggriewed, has every right to
represent against the transfer explaining his difficulties,
I am surprised as to haw the applicant came to possess an
inter departmental communication, I agree with Shri Dora
that without a transfer order and without exhausting the
departmental remedy of representation, this petition
itself is premature. I think there is apsolutely no merit

whatscever in this petition, Hence dismissed. No costs.

vorsiodl ol

( N. SAHU ) e
ME M3ER ( ADMINI STRATIVE) ———

KNMahanty



