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Cuttack this the L dy of M-rch, 1996 

C o R 1,  N: 

lF 	i0N0URct3.L IVR .1 •HU I  M i1LR (ri NJN iL'RtT 1v1) 

hri Binod kum-ir Mishra, 
agec about 38 years, son 
of IKhetrubasi  ?dnj,  Plot L0.50, 
Nudhusudan Azigar, hubaneswar, 
at present working as  Telecom 
Uistrjct Mncig€±r, 
Berhzirnpur, tt/?O,/Dist:Ganjum 

pplicant 

y the Advocate; N/s . .1:\ - ,Ii8 hra 
.K.Guu 

J .Sengupta 
£ .b .charya 
L. .1s-.'nda 

Union of India represented 
through its ecretar7, iJeoar-t 
rrnt of Telecom, Ministry of 

icLL 	 cLnchar Ehuwan, 
AShOkd Road, kew Delhi 

Chief Generui Mnager, 
Telecommunications, 
Orissu Circle, BhUbaneswdr 

Shri 	.lYIohu nty, 
Direct or Inst11dt ion 
Office of the Telecom Circle 
Bhubaneswur U3/L).0 .0 .N.i., 
Te leoni Circle,Ehubaneswdr) 

Ey the tdvocute; 	For Respondent Mr.Ashok Mohanty, 
1 and 2 	r.tanding CounselCentral) 

For Re soonde nt M/s .0 .P sUora 
io. 3 	 V.iirasingh 

J .K.Lenka 
. •. 

0 R U R 

t.U.HU,MiRUNN) : mi application under section 19 of the 

'drflinistratiVe Tribunals ct, 1985, filed by the applicant 
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challenges the CorriflUfliCat ion made on 16.1.1996, which 

is bnnexure5 to the d3plictjon, by which Respondent 3, 

hri .Mohdnty, Director Installation,Qffice of the 

Telecom Circle, Bhubaneswur hs been nominated for 

posting as Telecom District Manager, Derhampur Circle, 

Derhdrnpur. 'ihe grievance of the cipplicunt is that he 

should huve been preterred. This communication is a 

direction given by the Dertment of Telecommunications, 

Sanchar bhciwcin, New Delhi, to the Chief General 

nager, L3hubuneswr. It states that Shri .MOhcinty, 

Director Installation should be posted as Telecom 

District Mndger  at  Berhdrnpur on regular basis arid the 

incumbent at berhampur, the applicant, "may be given 

some other Station of his choice as fur as possible." 

2. 	The buck ground facts leading to the present 

dispute briefly are that the applicant was the Telecom 

District ngineer cit Lerhampur since July, 1993. The 

applicant, Respondent No.3, hri A.Mohanty and one 

Shri P..Hota, were Dromoted to Junior Rdministrcitive 

Grade on 29.5.1995. Berhcimpur Telecom District was 

upgraded on 25.4.1995 and wcts to be headed by a Telecom 

District Manacer. 's the applicant worked O 

since July, 1993, he took over charge as 	Lk.140 on 

2.6.1995 after a  brief interlude of foreign training 

during which period respondent io.3 was in-charge. 

after his return from foign training the applicdn 

rejoined his forrrer post as Telecom District Nanager, 

BehurnpU  and Respondent No.3 was trdns.erred and 
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posted as irector 	nstallation), Bhubaneswar, during 

epLember, 1995. ne undisputed fct is that the 

Hor]ourable Minister of tate for Mines Sri Giridhar 

Grr'ngo wrote a letter dated 28.10.1995 to Shri Sukh 

Rrn, HOn*ble Minister of State (L) for Communications 

recommending the transfer of Respondent NO-3 5hri . 

Mohanty as 1' .D .i1., berharnpur circle, berhapU  r. 

Shri. Nohanty, according to the Minister, worked as 

T .D .J. • at Korci put during the per id 1989 to 1 92 whe n 

he himse if was  in charge of e lec Ornmunicat 1Ofls. 

Shri Mohcinty's performance impressed the Minister. He 

therefore, requested that Shri MOhanty should be posted 

at Berhampur. It is stcited by shri Q#..R Dora.lerned 

counsel appearing on behalf of Shri MOhanty that  during 

the lOtter's tenure cf three years, he corverted all 

the telephone exchanges to Electronic and provided 

connections to all these exchanges except one • It 

is further averred that t0e,  Koraput was the first 

Telecom District in the Country to have ST facilities 

in all exchanges. It is for this reason, the Minister 

was impressed about Shri Mohcinty's performanCe. 

Presumably on thebasis of this recorrciendation, the 

Telecommunications Ministry directed the transfer 

through the impugned letter, Annexure-5. 

3. 	The learned counsel for the applicant I1 4SWjflj 

Kurnar Mjshra,  has  filed  a  cornnunjcatjon dated 15.11.1995 

ddressed on behalf of the Chief General Mtnager, 

Telecoirriuniccitions, cissd to the lelecom t)eyartjent, 
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New i)elhi. Oiously the recomrreridationto post 

hr i Noha nty of the Hon' b le Minister £ or Mines Wa  s 

examined and the 1rtrrent of Telecorrrnunicatiohs 

elicited the views of the Chief Gencral Manager, 

Telec ommunicat ions, Orissa on this proposal. The 

Chief General Inager, Telecoggnunicatiofls, Urissa, 

Bhubanesir recorrirnendeci the retention of the 

applicant stating that Shri Mohanty is transmission 

trained officer and very well suited for the post 

of transmission installQtion wreas Shri B.K.Mishra, 

the ap1icdnt, is a Switching trained officer more 

suited for 	Post. fter obc- ining the comments 

from the C .G .N.J. a, Bhubcinesar, the 1partmer of 

Tlecommunicdtions, New Delhi, arrived at a decision 

to transfer Resoondent N0.3 to Eerhampur which is 

impugned before r1e. 

4. 	T he learned counsel for the applicant hri Mihra 

has taken me through the background of this case a 5  

mentioned above atid  laid 	rticuiar emphasis on the 

training asoects of the applicant and Respondent 3. 

He further stuted that Resoondert No.1 has  been 

influered by the recomriendations of the political 

exe cut lye • 	. iiish ra brought to my not ice the ailment 

of the applicant's father and his son's study in a 

Central School for his retention at berhdrnpur. He 

cited te decision of the Orissa dministratiVe 

Tribunal reported in 1993 (2) TT (T page 430(onydsi 

Bhuyan and Eidyasag'ar Biswal vs. £)irector of 
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Elementary EduCation, Orissa, Bhubaneswar arI others). 

He relied cc para-3 which is extracted herein belaq; 

'.... A 11inister who is representative of the 
people commits no mistake bringing it to the 
notice of the appointing authority for transfer 
and posting of a Government servant for any 
administrative exigency or public interest. 
The transferring authority thereafter is 
required to look into the same and apply its 
mind as to whether the transfer is required 
for any administrative exigency or public 
interest and once he is satisfied that such 
a transfer is required in administrative 
exigency, it will be always open to him to 
pass xcessary orders as deemed fit and 
proper. But in the instant case as would be 
seen from the impugned order, the District 
Inspector of Schools, Ganjarn Circ3.e,Berharrpur 
transferred 11 teChers from one ston to 
an othe r w i thou t any app 1 ic :t i on of m md but 
only for the desire of two L4inisters 
desire of a Minister may be at times highly 
undesirable and persons incharge of 
administration may be victims of such 
undesirable desire of the politicians and 
in such a case there will be serixis 
repurcussion cc administration resulting 
in chaos and c iti e ns are b ound to loose their 
faith from the Government". 

The rxt case relied by Shrl Mishra, learned counsel 

for the applicant is that of the High Court of Orissa, 

Cuttack reported in 1992(2) ATT(H.C.) 457 (Trinath 

Rath VS. State of Orissa and others). The Orissa High 

Court dismissed the application impugning the transfer 

order, In the cairse of the decision Their Lordships 

have laid dcwn the follQ'ling principle of l 	: 



An order of transfer not passed by the comçetent 
authority but by some other authority exercising 
extra-constitutional papier is also liaole to be 
struck dqn.Under Article 166(3) of the 
Constitution, the Governor makes rules for the 
convenient transaction of the business of the 
Gave rnn.ent of the State and for the allocation 
among ministe rs of the said ousiness. in accordance 
with the said provision in the Constitution 
Rules of Business have been fratid by the 
Governor allatirig the business of the Government 
of the State amongst the different Anisters 
and no Minister is authorised to discharge the 
functions and duties allooated to scxrie other 
Minister. Ilinisters and VLAs being the 
representatives of the people uroubtedly have 
a duty to listen to the grievances of the peole 
of their constituicies and if they are 
satisfied with the grievances, they can me rely 
re C omrre nd those grievances  to the ap prop ri ate 
authority for redressal. But they canot pass 
any order if the matter in question does not 
come within their pc'ier under the Rules of 
Busine sS. 

On the basis of the above principles, the learned 

ccunsel for the petitioner urged that impugned Annexure-5 

be cancelled. 

5. 	Learned Counsel for the petitioner Mr. Mishra 

has further orought to my notice Rule-20 of CCS Conduct 

Rules which states that no Gove rnment servant shall 

bring or attempt to bring any political or other outside 

influence to bear upon any suenior authority to further 

his jnte rest in respect of matters pertaining to his 
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service under G ocie rnment. In this C onne ctjon, the 

relevant instructions of Governrrent of India are also 

brought to my notice. Para-2 of the relevant 

instructions dated 8th AuguSt, 1977 has been read over 

by shri Aishra in the c.irse of his argurrents. This 

para deserves to be quoted. 

d 2. Any high dignitary of iber of 
parliament normally sponsors the case 
of an individual Governnent servant 
only when he is aproached or pressed 
to do so If, therefore, any reference 
is received on behalf of a Government 

servant from dignitary/tmber of 
Parliament, it would oe assied that 
it has been taken Up only at the 
instance of the Gove rnn.e nt servant and 
action will be taken against him for 
violation of Rule-20 and instructions 
issued thereunder"•  

6. 	This is no doubt an important argument. But 

Shri Dora learned counsel for Respondent No.3 has made 
L- 

it very clear that Respondent No.3 represented for a 

transfer to Be rhampur. He also made it clear that he 

never approached the Miniter for a recorriendation.In 

my view a rere recomendation by a Minister in favonr 

of a particular oflEicial particularly when that Minister 

was the presiding political executive in the Department 

and conversant with the work of a particular officer! 

0 



Official can not be called into question. In vied of 

this law laid dn by the Orissa High Court, I do not 

think that a mere reconinendation per se would ipsofacto 

indicate undue influence and such an act would be 

viewed as misc oduct of the Cove rnment servant and that 

would amount to violation of Rule-20. para-2 of the 

instructions cited aoove is a rather broad Staterrent 

which does not necesEarily foliG! from Rule-20. Learned 

Senior Standing Counsel has stated that one can take 

judicial note of senior officers in the Government of 

India naming a particular officer for a particular post. 

These are very normal occurrances. Soxe official who is 

kncwn to have perforried creditably or has shcwn a 

particular aptitude is preferred or n8ed. There is 

nothing irrroper about it. If this is the right one 

concedes to a Senior Governrjent Servant, then such a right 

of selection should be extended to the political executive 

as well. It is not unusual to notice the i,,iinister wanting 

a particular officer to manage a particular work. These 

are done purely in the administrative interest and in the 

exigency of public service. I would, therefore, hold that 

para-2 of the instructions dated 3.8.1977 is not always 

a correct presuzrtion and does not necessorily fli as a 

presuntion from Rule-20. The real test in these matters 

S 
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is laid dGn by Honble Mr. Justice G.3.Pattnaik in 

Trinath Rath's case and the paragraph extracted above 

should be the guiding principle. 

7. 	Learned Counsel for the 1espondent No.3, 

Mr. Dora urged that a recomnendation by Shri Gamango 

made as the forrrer ;inister of Telecomunicati is who 

had persal knc.wledge of the work of Respondent No.3 

is not illegal. He stated that the 1inistry of Telecom. 

Departitent has taken its an independent decision after 

taking into consideration all relevant aspects in public 

interest before instructing the Chief General Manager, 

Telecommunications to post a particular officer in a 

particular station. He rejected the allegation of 

riala fjde. He stated that it is settled Law of the H0n'ble 

SuprerTe Court that an order of transfer can not be 

interfered with unless it violates the statutory rules 

or is actuated by mala fides. it was urged by Shri Dora 

that even after transfer of the applicant, he can retain 

his quarters for two months at Berhampur and at any rate 

the academic session of the child has probably cone to a 

close • With regard to father's illness, he stated that 

this plea did not cone in the way of the applicant for 

Foreign Training. The posting of a particular officer 
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at a particular place is an administrative decision and 

can not be the subject natter of judicial review. The 

applicant had worked at 3erhampur for about two years. 

He also mentioned that Annexure-5 is an inter 

departmental conwunication and as no postina order has 

been issued, the Original Application itself is premature. 

At any rate, it is incorrect to say that the petitioner 

has oeen disturbed within a period of six months. it is 

settled law that one can not claim to continue at a 

particular post for any length of time, with regard to 

the claim of Specialisation Shri DOra stated that it is 

only a functional difference and the applicant having been 

promoted to Junior Administrative Grade, can perform 

switching function as effectively as transmission functions. 

Once a Junior Administrative Grade Officer has basic 

background and experience, he can effectively monitor 

any of the functions in his Division. Switching and 

transmission are interchangeable functions at the 

manage rial level. 

8. 	Shri Ashok Mchanty learned Senior Standing 

Counsel (Central) has Supported the St and taken by 

shri Dora. Shri Mcanty had forcefully argued that the 

Ministry of Communications is not unduly influenced by 
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the recommendations of the Honouraole initer of Mines. 

It is one of the inputs. He took me through the counter 

filed by the Secretary, Ministry of Telecarmunications 

wherein it was averd that the telecommunication 

Department h.TS taken independent decision after going 

through all the material facts. It as not as though 

the 4inister passed orders on the recaimendaticn letter 

of Shri Gamango peremptorily. On the Contrary, the 

Ministry officials sought the views of the C.G.4,T. 

in the field on the proposal and examined the proposal 

before issuing the impugned direction. 

P. 	I have care fulLy considered the rival submissions 

and I am convinced that this petition can not succeed 

It has no merit. I shall take the law 'on the suoject 

as laid dn by the Hon' ble Orissa High court through 

Hcn'ie Mr. Justice G. 3.pattnaik, 

10. 	If we examine this in the light of the 

guidelines laid dcwn by the Orissa high court, we find 

that the tests are fulfilled. It is admitted by all 

parties that a mere recommendation for a posting of 

Respondent No.3 is per se not objectionaole. More so when 
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Hon • ble Mini Ste r Shri G amang 0 was the Te le c orn Mini ste r 

during the three years tenure of Respondent No.3 at 

Koraput. Shri Garnango was impressed by his perform3nce 

and he considered that it would be in the public interest 

to post him at Berhampur, Orisa. As Shri Dora points 

out that the first STD transmission of all exchanges 

in Koraput District was a matter of record and was also 

discussed in parliament.On that basis presumably the 

Minite r recornerided the case. 3e that as it may, even 

on the basis of the letter filed by the applicants 

Counsel, Arinexure6 dated 15.11.1995, in the court 

on 1.3.1996 on the date of hearing, with copies to either 

counsel, it Clearly $hQs that views of the C.G.M.T. 

Bhubaneswar were elicited by the L4inistry of Cmunicatjon 

on Shri Gamango's sug,estion about the transfer of the 

Respondent No.3. It shs that the Department of 

eomunicatjons has considered the suggestion at vafious 

levels and arrived at an administrative decision to post 

RespDndent NO.3 at Berhampur. This is not the decision 

of the Minister. This is the decision of the Department 

arrived at after careful examination. It is an independent 

decision of the Department and the duments filed by 

the applicant himself corrorates the averments 	by 

the Secretary, Connunication, in the counte r affidavit 

for thispurpose. 
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11 • 	On this g round alone, I f ntmore, the 

petiti;n derves to be dismissed. 

12. 	The settled law is that a mere allegation 

of mala fide would be of no assistance to the applicant. 

An individual has to be named. There should e adequate 

material to justify the allegation. The pers of a 

Tribunal to interfere in the administrative natters 

regarding transfer of an eirployee has beenrestricted 

by the Apex Co.irt in (1) A.I.R. 1989 SC 1433 	2)1989(2) 

J.T. Vol.3 SC 131; (3) AIR 1992 SC (5Cc) 306. In the 

case of S.. Abas Vs. Union of India and others, it is 

laid dn that employees have no right to continue at a 

particular station indefinitely havinç taken all India 

service liaility. In the last two citatixis, the case 

related the court's refusal to iaterf.re  in the transfer 

of Government servant when their wives were working in 

the s&rie stations. Law is well settled that transfer is 

an incident of service and no Government servant has a 

legal right for being posted in a particular place and 

transfer from one place to another is a condition of 

service and the e1oyee has no choice in the matter. 

Transfer from one place to another is necessar in the 

public interest and exigencies of administration. These 

are the principles laid dain by the Honourable Suprerre 

Court in A.I.R. 1989 SC 1433 and A.I.R. 1993 SC 2444. 

V 
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13. 	The most important point is that the Department 

of Telecormuriicatjons directed the transfer of the  

applicant to any place of his choice as far as possible. 

This indeed is a very considerate concession. That 

apart the applicant, if aggriewd, has every right to 

represent against the transfer explaining his difficulties. 

I am surprised as to hcw the applicant cane to possess an 

i rite r departme ntal c ommunic at ion. I agree with Sh ri Dora 

that wjthit a transfer order and without exhausting the 

departmental remedy of representation, this petition 

itself is premature. I think there is absolutely no merit 

whatscr in this petition. Hence dismissed. No costs. 
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