IN THE CENTRAL MDMINISTRATIVE TRIBWNAL
CUI'TACK BENCH sCUTT ACK,

ORIGINAL APPLICATION NO, 48 eof 1996,

Cuttack this the Sthday ef Maych ,199,

BIJ AYA KUMAR NAYAK, esve APPLICANT,
versus,
UNION OF INDIA & OTHERS. eoss RESPONDENTS.

( FOR INSTRUCTIONS )

1. Whether it be referred to the reporters or noc?, '}/.eg

- 3 Whether it be circulated te all the Benches of the ND
Central Mministrative Tribunals or not?
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CENTRAL ADMINISTRATIVE TRIBWN AL
CUPTACK BENCH sCUTTACK.

ORIGINAL APPLICATION No. 48 OF 1996,
Cuttack this the St  day of Maych ,1998,
CORAM;
THE HONOURABLE MR, SOMVATH SOM, VICE-CHALRMaN
THE HGDUR2BLE MR. S.K.AGARWAL, MEMBER(JUDICIAL).
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BIJAYA KUMAR NAY 2K,

aged sbout 43 years,

Son of late Kangali Charan Nayak,
Village/PO. Byree,Dist,JTajpur,
and also working as E.D,MC, in

Byree SO, At/po,Byree,Dist,Jajpur, oo APPLICANT,
BY legal Practitimer 3~ M/s, Pradipta Mohanty,
D.N, Mohgpatra,

G, S. Sahoo, advocates,

~Versus-

X Union of India represented through Chief
POStT Master General,Orissa,Cirecle,
Bhubaneswar,Dist,Khurda,

2. Supe rintendent of post Offices, Cuttack
South Division,Cuttack, at/Pe/Dist/,

3. Rama Chandra Jena,

Sub Divisional Inspector(posts),

Central Sub Division,Cuttack,

At/pPeo/Dist,Cuttack=-3, - RESPONDENTS.'
By legal practitimer s- M, Ashok Mchanty, Senior Standing

Counsel (Central),
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MR, Sy Ko AGARWAL, MEIBER ( JUDICIAL ) 3~

This is an application, under section 19
of the Mministrative Tribunals act,1%85 filed by the
applicant, with the prayer to gquash the impugned order
at annexure-7 declaring the applicant to have been
continuing in the post ef Extra Departmental Mail Carrier
of Byree Sub Post Office and further t0 direct .the
Respondents to pay him all emoluments and allovances
tavards helding the said post,

2. In brief, the facts of this Case, as stated
by the gpplicant, are that due to retirement of one
Shrxi Rama Chandra Tripathy on 31.5,1994, the post of
Extra Departmental Mail Carrier, Byree Sub pPost Office,
held by him fell vacant and to fillwp the post, 4n
question, recruitment process was started by the
Respondents, shri Gatikrushna Das, Sub Divisional
Inspector(posts, made a requisition te the Jajpur
Enpleyment Exchange to sponsor names of eligible
@ndidates and accopdingly the names of applicant along
with three others were sponsored by the Employment Bxchange,
The applicant alongwith other spongored caﬁdidates
made spplications for the said post , and the S.D.I.P,
after considering all the applications, selected the

applicant for appointment to the post by his letter dated
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28,5.,19%94 and the applicant, was alse cemmunic ated

the said order of appeintment 4issued by the SDIP,

Byvirtue of the said appointment or.éer, the applicant
resumed his duty on 31,5,1994 Aftemoon by relieving

the incwubent Shri Rama Chandra Tripathy, It is stated

that Respandent No,3, 8,D.I.P. always tried to

threaten the applicant to terminate his jeb fer

extraneous consideration whereas the applicant expressed
his inability, Thereafter, Respondent No, 3 by an oprde:
dated 17,1,1995, terminated the serviees of the applicant
and semat the same order through overscer mail fer s vice
eathe applicmt, But that order was withdrawn by the
Respondent No, 3 with the impression that the applicant

will fulfill the premise and should satisfy him but the
epplicant was not able to satisfy the illegal desipe

of the Respmdent No, 3, thereafter, again the Respondent
NoO,3 issued another opder vide Memo No, PF/EDM-By ree,

dated 10,1,199% purported to have exercised tlhe pwer

under Rule=§ and:te rminated the services of the applicant
and direeted that the petitioner shall be entitled teo

claim a sum equivalent to the amount ef his basic allewances
and D. A, for the period of notice at the same rate at

which he was drawing them immediately before the te rmdnation
of his service or as the case may be for the periad by which

said notice fails short of ene month,



-4-

It is further stated that the said temination order

was illegal and it was against the guidelines isswed
from time to time. It was also stated that this order
was issued with ulterior motive and principles of
natural justice, have not been followed while terminating
the services of the applicant. Applicant was working
against a permanent vacancy and he was selected through
a regular recruitment process prescribed under the rules,
so the services of the applicant, should not have been
terminated without following the principles of natural
justice and therefore, according to the applicant, the
power exercised by the respondent no.3 was arbitrary

and against the provisions of Article 14 and 16 of the
Constitution of India. Therefore, in this application,
the applicant has prayed that the impugned order

vide Annexure-7 should be quashed and the applicant
should be declared to have been continuing in the post

of E.D.M.C.,Bysree Sub Post Office validly.

3. Counter was filed by the respondents.In

\,A_’;\ the Counter filed by the respondents, it was admitted
"S;PS[\Q( that Respondent No.3 has passed the impuned order

at Annexure-7.It was stated in the counter that the
post of Extra Departmental Mail Careder,Bysree Sub

Post Office was going to be vacant w.e.f. 1.6.1994 due

to retirement of Shri Ramachandra Tripathy on 31.5.94AN
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In order to fillup the said post, the Sub Divisional
Inspector, (Postal),Cuttack Central Sub Division,
Cuttack requested the employment exchange,Jajpur to
sponsor candidate .The employment Exchange,Jajpur,
sponsored five candidates within the scheduled time
and all of the five candidates were addressed by the
Sub-Divisional Inspector ( Postal ) on 6.5.1994 to
apply for the post on or before 26.5.1994.Al1 of

them submitted their applications for the post‘within
the stipulated date.Thereafter, the Sub-Divisional
Inspector ( Postal ) ,prepared a checklist in respect

of the applications of candidates applied for and out
of them , selected one Shri Bijay Kumar Nayak (applicant)
and the said selected candidate ( applicant ) joined the
post of E .D.M.L.,Byree Sub Post Office on 31-5-1994AN,
It is further submitted that the Service Union made a
complaint against the said selection alleging
irregularities and mal practices in the process of
selection.Therefore, the concerned filed was called
from the Sub Divisional Inspector ( Postal ) and the
matter was reviewed and it was found that the selection
was irregular. In view of the fact that the selection
was observed as not fair, the SDIP was directed on
7.9.1994 to make de-novo selection by temminating the
irregular appointment of the applicant. This direction

could not be implemented by the SDI ( P),Cuttack Central
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until, it comes to the notice of the Chief Postmaster
General, who wnder his letter dated 19th of October,
1995 directed implementation of the order earlier

issved in this regard which was communicated by the
Superintendent of Post Offices,Cuttack South Division

in his letter No. SP/Vig-28/95-96,dated 5.1.1996 to

the present SDI(P), who temminated the services of the
applicant w.e.f. 11,1.1996 (FN) vide his letter at
Annexure-7 to the Original Application. It is also
stated that the applicant has filed a representat ion
against the order of termination which was received

by the Superintendent of Post Of fices,Cuttack South
Division on 16.1,1996 but while the same was under
consideration, the applicant filed the present Original
Application No. 48/96 on the same day.Therefore, the
case being subjudice,no decision could be tasken in this
matter. It is further submitted that the services of the
applicant were terminated rightly by following the
provisions of Rule 6(b) of ED Agents and Conduct Rules,
1964 and the said order does not violate any provisiong
of natural justice. In view of the avemments made by the
Respondents, it was reqguested that the application, filed
by the applicant has no merit and the same is liable to

be re jected.

4. We have heard learned counsel for the applicant
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Mr. Pradipta Mohanty, and learned Senior Stand ing Counsel
appearing on behalf of the Respondents Mr. Ashok Mohanty.,
We have also perused the rejoinder filed by the applicant
as well as the written mote of submission filed by the

learned counsel for the applicant on 13.1,1998,

S Learned counsel for the applicant has argued
that the applicant was mcruitted as per the Recruitment
Rules applicable for Extra Departmental Agents issued
from time to time and after his selectieon, he was
appointed to the said post and in response to the
appointment orddr, the applicant resumed his duty and
thereafter, his work,conduct and behaviour has been

found most satisfactory but inspite ef this fast,
Respondent NoO,3, by an order dated 17,1.1995 terminated
the services of the applicant under Rule -6 of the ED
Agents (Service and Conduct)Rules, 1964 {hereinafter
called as Rules, 194 ).according to the learped counsel
for the applicant, the pover exercised by the respondent
Wwas arbitrary and against the provisions of constitutien
of India and, therefore, learned counsel for the applicant
has argued that the impugned order vide annexure-7 sheuld
be quashed and the gpplicant should be declared to hawe
been continuing in the post of EDMC Byree Sub Post Office,

In suppert of his arguments,he has relied-upon a decisien

reported im 1996 (1) SLJ, CAT, Page-177 (KAILASH SHARMA




VRS, UNION OF INDIA AND OTHERS):
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6. On the other hand, learned Senior Standing
Counsel,shri ashok Mohanty, appearing en behalf of the
Respondents , has argued that against the seleetien

made by the Sub Divisional Inspeeter(posts), a complaint
was filed by the service Union alleging irregularities
and illegalities as alse the mal-practices in the process
of selection and thereafter,the matter was reviewed and
it was found that the selectien was irregular, .In view

of this, the services of the spplicant was terminated
under rule 6 of the ED aAgents Rules, 194, It is a:qmd

by him that this order is neither arbitrary neor against
the principles of natural justice er in violatien of
Article 14 and 16 of the Constitution of India, Learned
S@enior Standing Counsel appearing for the Respondents

has also argued that the appointment was provisional and
Rule-§ of the ED Agents Rules, 1964 provides for termination
of services of an employee who has not rendered three
years of continueus service, without any notice,Therefore,
no irregularity was done while terminating the services

of the applicant under rule-5 of the ED Agents, Rules, 1964,




T wWe have given tiaoughtful consideration to
the rival contentions of the parties and pe rused the

whole records,

8, Rule-6 of the ED agents (Service and Condust)
Rules, 1964 reads as under ; '

“The service of an employee who has not
already rendered more than three years*
continueus serviece frem the date of _his
appointment, shall be liable to termination
by the sppeinting authority at any time
without notice®,

In the present‘case,the applicant was holding

a temporary post, terminated as per the oxder of
appointment in Annexure-3, which has male it speeific

that the sppointment ef the applicant was purely
provisional and ean be terminated at any time without
assigning any reasen thereef, It has also been mentioned
in the erder of appointment that the gpplicant will be
governed by the ED Agents (service and Cenduct ) Rules,
1964,

10, In this instant case, it has become wvery much
clear on the perusal of the reeord that against the
seleetion made by the SDIP, a complaint was filed alleging
irregularity and mal-prastices .The matter was reviewed
and thersafter, it was noticed that the seleetion made by



the $.D.I.P, Was 1:ze'gu1ar and nwt fair,

11, We have also perused the recopds and we are
of the opinim that the §,D,I.P, while making selection
out of the candidates, applied for, has ignored the
instructions/guidelines issued in conneetion with the
seleection of ED Agents, feor the best reason knawn to
him,

12, In the case of DODDASIDDAIAM VRS, WIION OF

INDIA REPORTED IN (1993) 6 SLR 474, it was held by the
Bangalere Bench of the central Agministrative Trikwnal

that in case of temination of an irregular sppeintment
under rule 6 of the ED Agents (Cenditiomsiand Services)
1964, there was no nee@ for giving am opportunity ef
hearing, On the basis eof the check list prepared by

the S.D.I.P,, it becomes wvery clear that he has ignored
the guidelines/instructions issued regarding the selection
of ED agents for example, as per the circular Ne, A/R=2/
Blg (8ub)/Ch.II,dated at Cuttack the 4,2.1994, it has been
clarified that while making selection for appointment te
the ED-Posts ,permanent resident in the village/delive ry
jurisdietion of the ED pest Office, need net be insisted
upon as a pre-conditicn for appeointment Hawever, it shall
be laié dewn as a cendition of appolntment that any

candizate ,who is seleeted must before appeintment to

the post take w his residence in the village/delivery
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jurisdiction of the Ej Post Office as the case may

be, But here, in this instant case, the candidature

of the persens at Sl ,Nos. 4 and 5 of the checklist
have been overlecked ,It also beccames abundantly

clear that the guidelines pertaining to the educaticnal
qualifications have net been fclleved, The criterja for
recruitment to the post of EDMC is that a candidate
must have pgssed VIII standard, Preference may ke given
to the candidates with matriculaticn qualiﬁeé.tion vide
DG Posts,New Delhi letter No, 17-366/%1-ED & TRG dated
12,3,1993 but the guidelines/instructions centained

in this letter. have completely bbeen over locked ,That
is why, on tie eamplaint made By the Service Union, 2
Review of ‘the whole matter was dcne by the competent
authority and the eompetent autherity has reached to the
conclusion that the seleetion made by the SDIP fer the
post in the questicon, was irregular and on the basis of
that] the impugned onler of termination was issued by
the cempetent authority holding that the appointment of
the applicant was irregular,

13, In the case of SHANKAR DAYAL UPADHYAY AND
BNOTHER VRS, WINICN OF INDIA AND OTHERS Reported im




=l2-

995 Mminigt rative Tribunals Cases 18, it was

held by the Central Administrative Tribunal, Patna
Bench ags under 3

® A Gevernment servant, it iz settled lagv

has no right to the post held by him unless

he is holding a permanent post substantively

or he has achieved quasi-permanent status or

he is holding a temporary post for a fixed
term In the present case,the applicants are
holding temporary posts of ED Mailmen termi-
nable at will,The termination of their services
at any time will therefore net attract

Article 311(2) of the Constitution of India

and can not be deemed to be by way ef punishment
In this case,the appolntrments were found to be
irregular,The applicants, reddered less than
three years of service.Cn the ground that it
was a case of terminatien simpliciter for which
the employer had the right under the terms

and conditions of empleyment the order of
termination of their services must be phe 14, *

®

14, We have alse gome through the judgrent cited

by the learned Counsel for the applicant M, Mohanty

(1996) 1 SLTY CaT 177 - Kailash Chandre Sharmg vrs,

Union of India and others ) SUprs, But accomding to the

facts and circufstances of the instant Case and in view
/& ] / of the law laid dawn by the Bangalere Bench of the Centrgl

\M XMministrative Tribunal (supra), the case cited by the

applicant, is not applicable to tie present case,

Therefore, we are of the censidered cpinien that the
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impugned erder terminating the serviees of the applicant

is neither illegal ner contrary to any provisions of the
Constitutien of India,

15, On the basig ef above all, and in view of
the legal pesitims discussed above, we are of the
considered opinien that the applicant has failed to
make out any case for interference of this Tribunal,
Therefore, the spplicant is entitled to any reliefs
sought fer in the Original applicatien,

16. Thus, the Original application is dismissed
leaving the parties tebear their avn costs,

Wi S %»
fwm b&){ WK, AGAR»:&FFW%

VICE-CHAI FEI‘BER(J UDICI AL)

KN M/CH,




