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IN THE CERAL ADMISTRATIVE TR13UNALa: 
CUTTACI( B- :UTrACK. 

ORI(aNAL4 APPLICATION NO. 284 0F19 96 

Cut tack, this the 	day of J --c-wy, 1999. 

Ajaya Kumar Dash• 	 •.. 	Applicant. 

VERSUS. 

UNION OF INDIA & OTHERS. 	 Respondents 

FOR INSTJCTIONS ) 

Whetter it be referred to the reporters or n-bt7 

'thether it be circulated to all the Benches of the 
Central Administrative Tribunal or nt? 

S  om 
VI CE -cHAI 	C4 

- 

(G. NARASINJiv1) 
MEMB ER( JUDICLAL) 
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CENTRAL ADMINISTRATIVE TRI3JNAL 
CUTTACK BEN( -I ;CUTTACK. 

original Application NO. 284 of 1996. 

Cuttack,this the 	day of 	 1999 

CORAM: 

THE HONOURABLE MR. SOMNATH SOM, VICE.-IAIRMAN 

AND 

THE HONOURABI3E MR. G.NAASIMHAM,MEMBER(JUDIAL). 

.. •. 
Ajay I<uxnar Dash, S/o.Hadibandhu Dash, 
of purana odapada,Ps./Dist.JagatsinghpUr. 	... 	Applicant. 

By legal practitioner : M/S.A.ROftray,B.Swain and P,K.Padhi, 
Advccates. 

W r$US. 

Union of India represented thraigh 
Chief poet Master neral,0rissa 
Bhubane swar. 

superintendent of pcet Offices1  
Cuttack S aith DiVi si on, cut tack. 

Jagdish Ch. Dash, S/o.Kthircxl ch.Dash, 
E. D. D. A., Puran.apada Branch Poet Office, 
via: RaghUflathPU r, DISt. jagatsinghpu r. 

.. . 	Respondents 

y legal practitioner : Mr.Akhaya Kmar MiShra,Additicflal 
(For ReS.N0S.l&2). 	standing Ccunsel (Central). 

y legal practitioner: M/S.R.K.Pattnaik,M.B.K.Rao, Advocates. 
(For ReS.No.3). 



!. 	I 

-2- 

ORD E_R 

G. NARASIMHAM, MEMI3ER(JUDICIAIj): 

In this Original Application for carellation 

of appointrrnt of Respondent No. 3 to the pt of Extra 

Departmental Branch Post Master,Piran Odapada Branch Pt 

Office in account with Ra1unathpur Sub Office and Conse-

quential selection of the applicant to that pt has been 

prayed by the applicant. Uncontroverted facts are that the 

Respondent No.2 in order to fillup the vacant post,called 

for names from employrtnt exchange which sponsored the 

name of applicant and others.On receipt intimation fran 

Respondent NO. 2, in letter dated 26-8-1994, applicant sunitted 

application alonçiith required documents.Hcjever, Respondent 

No. 3,who was working as E.D.D.A. ,had applied to Resprident 

No. 2 to the pc6t and ultirnately,he was selected and appointed 

to that pt,even though his name was not sponsored by the 

Empi cjment Echange. 

The case of the applicant is that he secured 

more marks than Respondent No. 3 in matricuj..ation examination 

i.e. while he secured 1 329' marks, Respondent No.3 secured 

only 1 314' marks,Under Rule-2,Of Sec,of the Service Rules 

for the ED staff,selection for the post of EDBPM/EDSPM, 

shall have to be based on the marks secured in the ilatricalatim  

or equivalenet examination and no eightage need be given 

for any qualification 'br than Matriculation, Since he 

secured more marks than Respondent No. 3,in matriculation, 

selection and appointment of Respondent NO. 3,aCcording to 

th.e1 'pp1Icant, is illegal and is liable to be quashed. 
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2. 	 Departmental Respondents and Respcndent NO. 3 

filed separate written stateraenThe re is no denial 	in 

these written statement3 as to the higher marks secured by 

the applicant than Respondent NO. 3 in matriculaticn amn. 

Hczievr, their stand is that in view of the instructions 

issued by the Director General of Posts in letter No.43-

27/85-pen. (ED & Trg.)dated 12-9-19,Responc1ent No.3 having 

fulfilled all the required conditions firr1 suitjble,was 

selected even thc&igh ,he is not a sponsored caidate of 

Errloyment E>cchange. Besides, the applicant, five others also 

applied for the post within the stipulated d:ite,Further 

stand of the ResPondent NO.3 is that he ilongs to post 

village and has adec.iate sairce of livelihod and had 

functioned as EDDA in that Office frcm 11.3.1993 till his 

appoiritnent as EDBII.MOreover, his father has let oit 

the premises,where  the post office is running on free of 

rent.He being an ED Agent,stands in a preferential category 

and his name need not required.- tO be sponsored by the 

EmplGjment Exchange.The sum and substance of the stand of 

the Respondents is that an ED Agent having requisite 

qualification,has a preferential right to the appointrrnt 

of EDBPM,withalt his name being sponsored by the Emplonent 

Exchange. on the other hand,the stand of the applicant is 

that e yen though the name of an ED  Agent red not be 

sponsored by the Empl1mflt 	change,he has no preferential 

right to the appointment of EDBPM in the event of his securing 

1ier marks in matriculation than the other candidcites 

sponsored by the Employrrflt change for the post, 
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We have heard Shri A.RO1tray,1earned Coi.nsel 

for the Applicant, 9hii Akhaya Kurnar Mishra, learned 

Additional standing counsel (Central) for the Respondents 

1&2 and Shri R,K.pattnaik,learned ccunsel appearing for 

the Respondent No.3 and have taken note of their submissions 

aa1so perused the records. 

AS earlier Observed, there is no dispute that 

the matriculation mark of Respondent No. 3 is not 1 highest 
I 

among the candidates considered for selection to this post 

of Extra Departmental Branch post Master.NOrrnally, a 

candidate securing higher and better marks in 	the 

matriculation examination than other candidtes,in - 

process of selection,having addquate means of livelihcod 

and in a position to proc7ide accaninodation in the post 

village for the post Of fice,shculd be 	siciered for 

appointment. It is not the case of the Respondents, that 

the applicant has no adequate means of livelihood nor 

he is in a position to provide acccmrration for running 

the post office in the concerned village.The only gratnd 
and appointment 

urged by the Respondents for the selecticxiLof Respondent 

No.3 is that in view of the instructions provided in 

the Ci rcu lar, Respondent NO. 3 being an ED Agent having 

the requisite qualification of ijtatricuiation and fulfilling 

other rea-uired ccnditions,wa.s preferred and selected.It 

has,hcrever, been urged from the side of the applicant 

that this cira.ilar does not specifically say so and can 

not be interpreted to that extent. 

0 
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ThiS Circular at Annexure-p/l, finds incorporated 

in Clause-6(2) of Meth. of Recruitment in Section III of 

Service riles for Extra jpartrnent]. Staff (swamy's Canpilation 

at page-85).This has also been quoted in para 4(v) of the 

Original AppliCation.The relevant porticn runs as folls: 

(i)When an ED post falls vacant in the same 
Office or in any office in the same place 
and if one of the existg EDAs prefers to 
work against that post, he may be all aied 
to be aointed against that VaCant post 
with ait c fliflg th raigh the empi oyment 
exchange, provided he is suitable for the 
other post and fulfils all the required 
conditions '. 

This decision was taken because normally,the 

ployment Exchange does not register/sponsor the names of 

persons already in iiploent except in the cases for 

appointment to higher posts A prosal that EDAs may, 

therefore, be considered in a limited manner for appointment 

in other ED posts withoit ccming thraigh the agency of 

npl oyrnent Exchange in exceptional cases w as C ons ide red 

in DG posts letter No. 41.27/85-n., (EDc & TRG.) dated. 

the 12th September,1988 quoted in pages 84 & 85 of Samy's 

Canpilation (supra)o Before issuing the aforesaid instruction 

( 	nexu re -p11) , the facts as qu oted in Swamy' s c anpil at ion 

referred to above, that normally, the Emplcjment Exchange does 

not register/sponsor the names of persons already in employment 

except in cases for appointment to higher posts and a proposal 

that EDAS may,therefore, be Considered in a limited manner 

for appointment in other El) posts withait cing thrcxigh the 

agency of anployment Exchange in excep:ional cases has been 

examined. 
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In other words, the Circular Under Anecure-

P/i which fonns part of the DG posts' letter dated 12.9.88 

(supra) is only an excepticnat to this extent that an ED 
C-,-.' 

Agent can straightaway apply to the post of EDB.PM  withmt 

his name being sponsored thrcugh Employment Exchange - 

provided that he has the requisite qualification for the 

post and fulfils all the required conditions. This should 

such ED Agent can straightaway be appointed 

if he has got qualification for the pcst,aven if he is 

less meritorious than the candidates sponsored thrcugh 

Empi oyment Exchange. 

Ann e re- P/i, is only an excepti a -  that 

name of an ED Agent need not be sponsored thrcugh Employment 

Exchange for selection to the post of ED3PM9  It is well 

settled by the Hon1  ble Apex C1rt that a exceptia 	can 

not Subsume the main provision to which it is an exceptjon 

and thereby null.fy the main provision by taking away 

.etely the right conferred by the main provision (vide 

.8 of Director of Education yES. Puspendra Kumar 

:ted i3h 1998 LahQir & Industrial Cases 2123 (2127)). 

Thus, it is clear that an ED Agent aspiring 

.he post of Extra Departmental Branch post Master 

be qualified for the post and must be in a position 

ifil all the rec-i-uired conditions, even th1gh his nari 

not. be  sponsored thrgh Emp1rnent Exchange. 
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aUeSti On arises what are the required conditior 

in this particular cases  The required conditions in this 

particular case, as earlier discussed center ra.ind 

clause-2 of Method of Recruitment in SeCticn-III.Thjs 

clause relates to the sel ecti on, which shall be based 

on the marks secured in the Matriculation Examination 

or equivalent Examinations. In other woxs, it wo.ild 

mean that among the candidates eligible for consideraiion 

for selection, the candidate who secures better and higher 

marks in matriculation examintjon than the other candidates 

will be qualified for appoin meflt, If higher mark in 

matriculation examinationnot t 1  criterion to be judged 

in a selection where an ED Agent is also a candidate,then 

there woi1d not be any necessity to call for names fran 

the Emplment change for such selection because if an 

ED Agent secures the minimum pass marks in the matriculation 

examination and expresses his intention to be selected 

and appointed as E.D.B.P.M., he can as well be appointed 

to that post xtraightway and the Department in that event 

w.ild be free from botheration of calling for applications 

fran the general public or calling for names from the 

Empi oyrrnt cchange and again corresponding with them with 

instruction to file applications and so on This does not 

appear to be the intention of the Authorities who issued 

this instruction.If indeed,it was the intention of the 
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Director neral of Posts,who issued this Circular than 

an ED Agent securing lesser pass mark in the matriculation 

examination shall have the prior claim to the post of ED3PM 

then the circular ccLild have been to this effect that before 

moving the Employment EKchange or issuing public notice for 

the candidates for selection to the post the authorities 

shall have to seek cpticns fran the existing ED Agents 

of that area, as to whether anyof  them has got the 

requisite qualification for appointment as EDBPM and wants 

to be considered for appointment and in the even of 

receiving no such options, request can be made.o the 

Employment Exchange and/or Public nOtiCe inviting 

applications for the post. 

7. 	 Thus, the contention advanced in support of 

the selection and appointment of Respondt NO. 3 on the 

basis of the Circular at AflneXUre_/l despite he4 not 

securing higher or better mark in matriculation examination 

than the other candidates in the fray,is not legally 

tenable. Thus, selection and appoiitment of Respondent 

NO. 3 to this post of ED3PM being not accordigg to law, 

can not be alled to stand.This dcs not mean that the 

applicant wxld be autQnatically selected and appointed 

to that post,The selection and appointment will have to 

depend on the particulars of all t:Le candidates available 

with the Department because in the absence of particulars 

of other carJida es, it can not be assumed that the applicant 

is more meritorious. 



8. 	 In the result,the appointment of spondent 

No. 3,Shri Jagdish  Ch.Dash, to the post of EDBPM,puran 

odapada Brarh Post Office in order dated 08-04-1996 

(Annexure-l) is hereby (:,Tuashed. Departmental RespOr1ients 

shall, once again verify/scrutinise the app1icatias 

perding before them at the time of appointment of Res. 

N0.3, including the application of Respondent No.3 and 

select a-ie among them to the post, according to law within 

a period of thirty days fran tcday. 

9. 	 Thus,the Original ApPliCaticn is a11o7ed 

but in the circumstances, there shall be no order as to 

costs. 

vICE-cuAIPM 3 7 -. 
G. NA PASI NH AM) 

144BER (JUDICIAL) 

 


