
IN THE CWTRAL ADMIUSTRATIVE TRIiWNL 
C UTT PK 3E NCH: CURT ACK. 

ORI GIN AL APPLICATION NO. 270 oF1996.   

Cuttack this the iI 5F day of Septe ne r, 1998. 

P.ERKAYYA. 	 ...• 	 lPPLICNT. 

- VERSUS - 

A5STT.COMI'ERCI) MAGER(C1TG,) 
AND OfliEPS 	 , • •1 	 EPcNDEN2S. 

( FOR INSTRLCTIuNS ) 

ether it be referred to the reporters or not? 
Y~ 

Whether it be circulated to all the 3enches of the 

Central 1dflkinistrative Triuna1 or not? 

rHsoM) "( 
	

G. N ARASI KiA 
VICE-C}iAIRM? 	 MER (JWICIAL) 



CENTRAL 1tNISTRATIVE TRIBUNAL 
CUTTACK BENCH; CU111 ACK. 

Oricinal ?pticfl No. 273 OF 1996. 

Cuttack this the 4ft day of Septeirer, 1996. 

C 0 RAM:- 

THE HONOURABLE MR. SOIALH SOM, ICE-CHAIRM1 

A N D 

THE k-DNOURA3LE R. G. N ARASI 'HAM, 1EM3E R( JUDL.) 

P.Erakayya,aged about 52 years, 
5/0. P.Das, resident of Vj11ae 

n asua1i,PS.KaSi)aga, Srikukulam 
(A.p.)at present workin,j as a 
Cook, South Eastern Railway Catering, 
Bhu,aneswar, 'PLIC ANT. 

By legal practitiorr;- zir.(Dr.) D.3.Midra,Mr.N.C.Mishra, 
ØVccates, 

-ye rsus- 

1). 	The sstt. Corrui rcial man age r(Cate ring), 
South Eastern Railway,Khurda ROI, 
Kh u rd a, 

The Chief Cort rercJ.al(Cateriflg) manager, 
South EaEtenl Railway,14 Strand RO&, 
Caic utta, 

Catering lianager,South Eastern Railway, 
huitane sv,ar •  

The Senior DIV isi orial Cortme rcial YJanager, 
South Eastern Railway,}thurca Road,KhUtda. 

The Divisional Railway Manager, SoUth 
Eastern Railway , KIurda road,pO.Jatni, 
Khux1a-5O. 

... ±E SPONDENTS. 

By legal practitioner ;- Mr. R,C.Rath,14ditiOflal Standing 
CoUn se l (Central). 
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OR D E_R 

MR. G. NAI4iAiER(JWICIPL)- 

zp1icant, a catering cook of South Eastern 

Railwa',, serving at 3hubanesWar was aksent on 	duty 

from he&uart.ers an two cccasions i.e. from 	to 

10-8-195 and 1-12-15 to 7-1-.196. Noprceedings 

have been initiated against him under Annexures-1V5 & 

P/6 for these pericñs of unauthorised asence,under the 

Railway 	rvts (Didiplinary & ppeal) RUles,196. 

spondent No.1 i.e. AsSt. Comifercial Manage  

Khurda Road ultinetely withheld ale year irrerrent in 

each case (znnexures-?v'$ and A/9 respectively). ccording 

to the app 1 ic ant, he p re fe r red appeal under in nex ure - Wio, 

before the 1). R. M, , S. E. Railway, Khurda Road, Respondent 

No.5.During the pendency of this appeal, this applicaticri 

has been file.d.Sirce this application has øeen admitted 

on 3.4.966 i.e. on the date of filing of the app1iction 
suó sectioà-4 

under section- 19 L 	of the Xministrative Triuna1s 

zt,1$5, the appeal agates and even if any order has 

been passed in the neariwhile,that order has no legal 
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saric tity. 

Two contentics were alvanced by Dr.D. S.Mishra, 

learned counsel for the Applicant challenging the entire 

prceeeding. The first caitticn of the leamad counsel 

for the applic rit is that unauthorised absence from duty, 

will not amount to mis-c cndut to be punished uxxler the 

relevt disciplinary prcceedings Rules and the other 

point urged by him is that the orders of punishrrent, 

uride r Annexure s- 	and p/9 will indicate that the 

Disciplinary Authority had not applied his mind and 

passed a rrechanical nn-speakinQ order. 

There is no dispute regarding the facts and 

the pericds of unauthorised absence from duty as well as 

he a qua rte r s. The ye r si on of the app 1 Ic ant is that he waSS  

made to over work and_ On sccount of which, he fell ill. 
t 

and had to go to his native ple for treatnent and in 

fact was urder treatnnt of a qualified nedical prtitioner 

whose certificates (xercDc ccpies) ,he annexed in this 

application as ?flnexures-Al to ZV'3  in sport of his 

illness. 



S 

] 

-4- 

4. 	Vie main point at iss, is whether the 

punishnnt orders can e quashed ?. In support of the 

ccntention that unauthorised aósence will not amount 

to mis-ccnduct to attract ta disciplinary prcceeding 

learned c oun sel for the applicant, relied an the decision 

of the punj aó and Harayen High Court in $TATE OF PUJAI 

D ANOTHER - VRS. XHMR SINGi - reported in 1991 (4 ) 

SLR 53, We have carefully gone through this j1gffent 

and can not accept the contention advanced ley the learned 

C oun e 1 for the Petit lone r. 101 at has been ose rved in 

this decision is are absence from duty for a few days does 

not amount to an act of gravest misc cnduct the cumulative 

effect of which may go to prOsre incorriioility and 

Corrçlete unfitness of the errloyee for police service and 

dismissal from service on such a Charge can not e upheld. 

In other words, this decision lays dozn that mere aisence 

from duty for a few day $ c an not C otte une r the gravest 

misc chxt entailing dismissal from se rvice.It no where 

lay* dcwn that aosence frctn duty is not a misc cndixt. 
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5. 	We find there is some force in regard to the 

other c onte nt ion. Applicant w as served with notices 

unde r inexure-W5 & ?V6 to shcw cause. The admitted 

case is that in response to the, he filed representation 

explaining his ca 	(inexure-il7).Yet the iituçjned 

orders at ?iflnexures-?V'$ and A/9 did not at all indicate 

that his representation was c on side red. Thee,  orders are 

cryptic and relevant facts forrninçj the ckarges have 

been incorporated in the blank spaces in a cylostyled 

paper format,Excepting the pericd of aseflce 

and the date,?nnexurefil8 and A/9 are identical,It is 

wottkhi1e to quote the relevant portion Of inexure-il 

he re urñe r; 

' NOTICE 	 DRM Office, IKhurda 

No.3r.DCWCatc/D&A/246 	
Dt. 6-2-96. 

To 
Shri p. Erakayya, Cook (?/BBS), 
through Catering '1anager/S. 

After considering/havinci not received 
your eplanatiai dt.1.2.9 to the charge 
sheet issued to you under this office letter 
of even No.Sr.DCWCatcj/D&v'26 4,dt.14.2.93, 
I have decided that you are guilty of the 
charges of remaining nauthorid absence 
from duty for the pericd ffom.7.95 to 
10.8.95. 

Your next increrrent raising your pay 
from Rs. 1070 to Rs. 1090/- shall e withheld 
for a perid of cne year with effect from the 
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date when it will otherwise due to you, 
stcppage of increffent for 

The pericd of punishiTent foa perica of 
e year shall/shall noterate to portp cn  

future increrrent,on the expiry of the punishirent 

You are to aCknuiledge recei1 t of the ntice. 

Sd/- 7.2. 96 
AsSt.Comrrercial iriager(catg.) 
. E, Railway, KUR and Wr Divn. 

(Signtue of authority) 
corretejbt to inflict the penalty.IA  

6. 	It is clear that the order does not indicate 

thetthe Disciplinary Authority had in fact Considered 

the rep re sent at ion. Hd he C aside red, the p orti ai 

'having not received your explanation' would have been 

stri.ck  uft .Even if the téçresentation was considered 

the Disciplinary Authority was legally bound to say as 

to h ci the facts ne nt I cned in the rep re se nt atj on c an 

not be accepted or if accepted,would not exonerate him 

from the imputations. The order is a.tpical Case of 

ncn-application of mire and inc orporating an order 

rrechanlc ally in a cycicetyled format. Laq is well settled 

that even an executive authority pasSing administrative 

orders affectin rights of a person against whcxn that 

order is passed shall have to', rrention atleast in brief 
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the reascn for passing srh order.The responsii1ity 

of a Disciplinary Authority is definitely imxh iore 

in this regard. He is a !uasi jtzllcial authority.i-le 

has to pass orders as per Rules which lay dcwn that 

the order of penalty, if any passed, must Qe a Speaking 

order witi reerence to the representation or shcji 

cause if any. 

In the result, the orders in Annexure s 

and z/9 imposing minor penalti are contrar7 to i. 

we accordir*gly quasW these orders ia. order dated 
UA 

6.2.96 and order dated 7.2.96 in .wmnexures-z/8 and A/ 

respectively. 

The Original Application is al1'ed but there 

is no order as to Costs, 

V 	 I 

(rrH SO14 	 G.NAgASIH/1vi) 
VICE...CHLv1 	 t iLEp(J WIcI ) 


