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30.3.2001 Heard;ShLi“Q'Nmﬁoﬁapgtrab_learned &-b < {\LJNXA Dﬁ'
tounszl for.the petitiener, .Shri P.V.B.Rao, .
learned counsel for private Res.4 and %%J& 2 oxctdn |
Shri lU;B.MOhapatra, learned As.35.Ce for the \\‘
% departmental respondents had haQe perused the
2 ,! records. ‘ ;Q\ AY &\QN'\ L\Y\“’ ‘
: | In this Usa. M‘f‘)egluionnr has prayed
]! ! Eia Tadd s * B i s e - Re \A()\S‘\ﬁ ‘ 'i“f:}
i for quashing the appointment of Res. 4, ‘
,! | the post of E.D.D.Ac-cum-M.C., Ambaliatha el e \
; % Branch Cffice. Ble second prayer is for a g%zﬂv\ K> 5
b é directicn to departmental respondents to \\LUQ X
% i consider pemmanent absorption of the dellca.“ ¢“ T
]‘ [3 against a post, specially taking into %\§£‘\ <‘Q\3&5
h‘ E% consideration his experience and other o\s Vs (;\i‘g\
11 | eligibility. The departmental res spondents \ 203D\
ii % have filed their counter opposing the prayer A ‘; -
E % of the applicant. Private Respondent No.4 hab\\\‘ R \&\\\i
Ei E appeared, but he has not filed any counter. oo N ©VUEA “\‘
i; ; Applicant has not filed any rejoinder. We 5ﬁﬁ\/i>—\ | |
f E have perused the pleadings. (}fw(o
| i For the purpose of considering this | ~ N
k | petition it is not necessary to go into too 3
)1 ’[ many facts of this case. The admitted position g‘
ﬁ Y is that one Shri Mrutunjay Nanda, was the |
H gAregular incumbent of the post anl he was
! ! promoted to the post of Postman where he
| | joined on 16.11.1995. Applicant has stated
; E in his petition that during the period of
¥ | absence of Shri Nanda he worked as substitute
ZQ\jFN\‘Ecn adhoc basis from 19.8.1993 to 15.11.1995;,
+ Respondents have mentiohed in Page-2 of their
counter that Snri Nanda had inducted the

lapylicant as his substitute till he left

hat post on 16,11.1995. This assertion of |
the respondert has not been deénied by the i
applicant by filing any rejoinder. From thié

it is clear that the applicant worked from
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1993 till 15.11.1995 only as substitute, Law is well settled
that experience as substitute cannot be taken into account

at the time of regular appointment, because in that event

a regular incumbent can always go on leave and induct xke

one of his relations as substitute anmd thereby giving him an
unfair advantage over fresh candidates at the time of regular
selection in respect of a similar post. In view of this,
experience of the applicant as substitute cannot be taken into
consideration. The departmental respondents have stated that
the applicant was given provisional appointment in that post
on 16.11.1995 in order dated 29.12.1995 vide Anmnexure-R/1,

It is stated by the departmental respondents that this
appointment was given pending regular selection to be made
for the post of EDDAMC and in the appointment order it was
specifically mentioned that such asppointment of the applicant
was only till regular sélection was made. Learned counsel

for the petitioner has in course of hearing denied the ahove
averment of the respondents. He has stated that order at
Annexure-R/1 1s a copcocted and forged document as this

does not contain théysighature of SeDeI+(P). We note from

this document that the condition that applicant's appoint-
ment was mgde till the regular appointment is made to

that post has been mefAtioned therein. Learned counsel for

the petitioner, while stating that this order at Annexure-R/1
is a forged one, has not himself enclosed any appointment
order along with this Original Application, Anmnexure-1 to

the petition is a certificate of the Postmaster to the effect
that the applicant has. been appointed by S.D.I.(P) from
16.11.1995 till 13.2.1996 and again from 14.2.1996 to 8.3.1996.
This certificate cannot take the place of order of sppointment.
It is the admitted position that the applicant hal worked

in the'poét of EDDA/MC from 16.11.1995 vide Annexure-%/i.

In the absence of any appocintment order produced'by the
applicant it cannot be held that he was gppointed to the post
in question on a permahent basis and his appointment was not
till a selecticn is made. Bven if for argument, it is held
that no such condition as mentioned in order at Annexure-R/1
was imposed, still it camnot be held that the applicant is
entitled to continue in that post by virtue of the provisional

appointment, when in his O+A. he has made no averment that he
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was sC provisionally appointed through a regular process of
selection by competing with other persons, whose cami{éatures
were also considered along with him, In view of this it

must be held that that the applicant's appointment was

till the regular selection was made. In the regular process
of selection Resgpondent No.4 was selected, because he got
the highest percentage of marks in the Matriculation over

all the candidates. Learned A.5.C. had produced, at the

time of hearing the check sheet showing the marks obtained

by the different candidates within the zone of considera-
tion for our perusal. Learned counsel for the petitioner
objected to this check sheet being taken into considera-

tion as this has been produced at the time of hearing. “
Ne are not inclined to agree with this objection

of the learned counsel for the petitioner, firstly because,

the averment made by the responmdents in their counter
that amongst all the candidates Res.No.4 having secured
the highest percentage ©of marks has not been denied by

the applicant by filing any rejoinder. In any case it is
always open for the Tribunal to look into selection records;

and the check sheet is not produced for the purpose of

reference by the counsel for the petitioner, and therefore,,
petitioner is not prejudiced in any way for not having
been supplied copy of the mark sheet. In view of this,
objection of the learned counsel for the petitioner is

overruled.,

From the check sheet we find that while the selected
candidate (Res.4) has secured 282 marks, i.e. 40.28% of
marks in the Matriculation, the applicant has secured
248, i.e. 35.42% of marks. The mimimum qualification
for the post of EeDeDeAs/MoLo is Class-VIII pass. But
Rules provide that higher gualification upto Matriculation
can be taken into consideration and any qualification
above Matriculation has to be ignored. As in this case
the selected candidate is a Matriculate, naturally his
marks in the Matriculation have been taken intc consideration.

Applicant, who is also a Matriculate has got lower



percentage of marks and therefore, he camot claim
tc be selected for that post. It is further submitted
by the learned counsel for the petiticner that
admittedly he was given provisional appointment w.e.f.
16.11.1995, but after selecticn of Res.4, ihe#: has

+ also been given provisional appointment. It is submitted
by the learned counsel forthe petitioner that a
provisicnal appointee cannot be replaced by &nother
provisional appointee. In support of his’'contention
learned counsel for the petiticner has reliefl.on the
decision of the Hon'ble High Court of Orissa in Suba
Patra vs. State of Orissa reported in 1985(90)CLT 595,
We have perused the decision. But it does not support
the contention of the learned counsel for the applicant.

- Because the petitioner's provisional appointment was
not made on the basis of any regular selection process.
He was just picked up from the open market and inducted
to that post in order to manage the work on the vacancy
arising out of promotion of the regular incumbent. In
view of this, the above decision does mot go to support
ReX the case of the applicant. Moreover, Res.4 has been
appointed through a regular process of selection and
even after such regular process of selection, initially
appointment is always made on previsional basis. In
view of this it cannot be said that a provisional appointeeg
as in this case, can kE not been replaced by another
provisional appointee. This ccntention of the learned
counsel for the petitioner is held to be withcut any
merit and the same is rejected.
The last contention of the learned counsel for the
petitioner is that applicant is working in the post till
' i;:&§ﬂ "to-day. He had earlier filed the C.P. on the ground that
he was not allowed to rejoin the post after the interim
' order of the Tribunal. As?%hgr%gé'%le Tribunal directidg
the applicant to rejoin the post has not been implemented,
it must be taken, urder law, that he is still continuing
in that post. The fact however, remains that Res.4 has
been selected through a reqular process of selection and

has joined long ago and has been working for a number of
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years. In consideration of this it cannot be sald that

applicant has been working in that post.

In view of discussions held above, We hold théé
the applicant has not been mw# able to make out a case
for qany of the relief prayed. In the result, CUe.A. is held
to be without any merit and the same is rejected, But
no order as to costs.

forie Lennalhe
MEMBER (JUDICIAL) VI E M TR vAM 1Y

30.2001]
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