KM TR GO ATV TR RS T A 1T
ax;_z.? 14, g5 N AV B I B U B

CUITACK BF

W g T b i U WP
N CURT ACK

i0.71800 1995
w¢  December /700y

DeN.Bhutia s _ Applicantis

VAR B USm

a8 4

Unid on

PN

et
-~

(FOR INSTRUCTIONS)

ise Whetl or nok
T oy e v "y S

Whethar all the Benches
Centoal

Gripotiip

b f #

(SOMNATH SOM) ' (DeV oR « S oG « DATT ATREYULU)
, _ MEMBER (JUDICIAL)

VICE-CHAIRMAN

¢ Respondent

s

{s

)




L 0\ CENTRAL ADMINISTRATIVE TRIBUNAL
CUTTACK BENCH: CUTTACK

ORIGIN APPL X ION NO. OF
Cuttack this the 11th day of December/2000

CORAM 3

THE HON'*BLE SHRI SOMNATH SOM, VICE-CHAIRMAN
AND
"THE HON'BLE SHRI GV R ¢S4G«DATT ATREY ULU, MEMBER (J)

Debendra Natha Bhutia, aged about 44 years,
Son of Late Digambar Bhutia, resident of
Village = Gadakana, PO: Mancheswar Railway
Station, Bhubaneswar-l7, District - Khurda,

At present working as Offset Machine Attendant
in the Office of Manager, Government of India
Text Book Press, Bhubaneswar-17, Dist-Khurda

eee Applic ant
By the Advocates M/s K «C sKanungo
. , Se.SesMohapatra
PJK.Patn aik
-VER S§US=

1. Union of India represented through
Secretary, Ministry of Urban Development,
Nirman Bhawan, New Delhi

2 Director of Printing Press, Government of
India, B-Wing, Nirman Bhawan, New Delhi

3. Manager, Government of India, Text Book Press,
Bhubaneswar=17, District - Khurda :

4, Nilakantha Prasad Ray, Machine Assistant,
Office of the Manager, Government of India,
Text Book Press, Bhubaneswar-17, Dist-Khurda

eeo Respondents

By the Agdvocates Mr.A.K.Bosge,
Sr.Standing Counsel
(Central)

M/se.BJPatnaik
M.KBadu
Pe.Ke¢Panda

(For Res .4)

QRDER
MR oDV oR ¢ SoG ¢ DATTATREYULU, MEMBER (JUDICIAL) : The applicant

in this case prays for quashing orders passed under Annexure-3/3
withdrawing the monetary benefits given to him and also prays
to direct the respondentstocmntimie the applicant in the post of

Machine Assistant with effect from 17.12.1993. According to
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applicant, while he as working with Respondent No,3 as

Labouwrer from 12,9.1974, he was promoted to the post of
Machine Attendant with effect from 20.1.1978. while so, one
criminal case was filed against him in S.P.E. N0.29/85 for

the offences under Sections 420 and 468 I.P.C. That case was
ended in acquittal on 28,3.1995. The applicant represented

to Respondent No.3 by representations dated 31.3.1995, 27.4.95,
29,5.,1995 and 1.8,1995, stating that he is to be promoted to
the post of Machine Assistant since he is the senior most,

but his junior Respondent No.4 was promoted. The applicant

was considered by the Ds«P«C. and held to be fit for promotion.
The applicant is in no way responsible for any of the orders
passed in Original Application filed by Respondent No.4., The
applicant was given the benefit of the financial amount due

to him in the promotional post by the order bearing No,2-46011/
1/75=Estt.-3107 dated 5.12.1995 under Annexure-A/2. But
surprisingly it was stated that by the respondents subsequently
that he has to return the amount as per the orders passed

under Annexure=-3A/3. It is also the contention of the applicant
that he must be deemed to be in promotional post fraom
27.12.1993.

2% The respondents resisted the application by stating

that due to mistake the amount was sanctioned to the applicant
and therefore, they are entitled to recover the amount paid

to the applicant. It is als0O stated that the higher officers
have directed the Office Manager for recovering the amount
already paid to the applicant, therefore, the prayer of the
applicant cannot be allowed.

3e We heard the learned counsel appearing for both sides
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and considered various annexures filed in this case. The
point for consideration is whether the directions sought for
by the applicant have to be given or not. The fact that the
applicant was ripe for promotion at the time when the other
Respondent 4 was promoted is not in dispute. The main point
for determination in this application depends on the following

points to be considered.

i) It is not in dispute that the applicant was due
f or prOmOtiOn.

ii) It is not in dispute that no D.P.C. was held for
- considering the suitability of the applicant for
promotion to the promotional post;

iii) Even the adhoc appointment of Res.4 was provisional
for a short time, but his continuation £fOr a number
of years on adhoc basis without being considered
by the D.P.C., whether Respondent 4 is suitable for
promotion according to law or not;

iv) Is the applicant anywhere responsible for his not
being promoted to the post in question;

v) whether the Department has initiated any disciplinary
action on the basis that a criminal case was pending
against the;applicant;

vi) Even taking the above point as fact,there is nothing
on record to show that any action was initiated
against the applicant on the basis of alleged
pendency of the criminal case

o
After the Respondents 1 to 3 were serious that: the

applicant was involved in a serious case, they ought to have
initiated some departmental proceedings againstthe applicant,
This shows that the Department was aware of the criminal

and
proceedings against the applicant,/the Department thought that

it is not necessary to initiate any departmental proceedings.
Once the departmental proceedings are not in existence there
is no bar for the Respondents 1 to 3 to ¢consider the applicant
for the next promotion post, that too a selection post to which

the D.P+Ce. has to be convened and decision has to be taken

whether the applicant is suitable for promotion or not. This

A—
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constitutional obligation to constitute the D2 .C. at the

time when the applicant was ripe for promotion was not
discharged by the Respondents 1 to 3, which is flagrant
violation of the instrumentalities of the State having the
mandatory duty to perform at a particular time. The service
career of individuals is limited span from one post to another,
that must be considered at the appropriate leVelfM :([Ltcl\:;;n‘ot
be indefinitely postponed,because, as per the saying that®the h»~
and tide walts for nomne", the days, weeks and months run,

Litan oo
Here in this case ghde:-s—ﬂn. what is the fate of the applicant ?
Whether his suitability for promotion can be considered or
not after the concerned D.P+C. is convened and decision is
taken and if he is found not suitable that ends doom's day
of the applicant. If he is found to be suitable, then the
fortune smiles on the face of the applicant and makes him
more dedicated to service, because he got a jump in his
service career from one post to higher post. The satisfaction
in the service is only getting the promotional Opportunity
from stage to stage.rl'f this is denied, nothing is gained in
the mental satisfaction of the employee. This is his crucial
crux effecting the service jurisprudence. In this particular
case, this was not done. The learned Advocate appearing for
the Respondents have tried to impress upon this Tribunal
stating that since the criminal case was pending against the
applicant, he could not be considered for promotion. when
the law saysf)that unless the departmental action is taken
against him, he has to be considered for prcmotioq, even if
the criminal case is pending, the promotion need not actually

be effected, but it must be kept under the sealed cover until
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the necessary clearance has come. This has not been done
in this case.

4. As per the above reasoning since the Respondents 1 to 3

are responsible for not considering the applicant for promotion,

the burden is on the respondents to show under what constraints
they could not convene the D.PJ.C. in time to consider the
applicant for promotion. As per the narration of the events,
the applicant was exonerated of the criminal charge on 28.3.95,
Then he approached the Department not only claiming the
monetary benefits to the post held by his junior in the

promotional cadre, he also claimed the promotional orders.

This is quite evident from the narration that was made by

the applicant regarding his representations made on 31.3.1995
27.441995, 29,5.1995 and 1.8.1995, The final representation
is dated 27.4.1995 under Annexure-A/l. The respondents are
silent without informing the applicant what is the action
they are going to take on the said representation made by the

Ampa
applicant. That mush with regard to factual aspect of the case.

S5 Now coming the question of the actual point involved,

it is seen from the reply filed by the respondents that in
Parar4(ﬁ) (At Page-2) that the applicant requested the
respondents for releasing the benefits for which he was entitled.
It appears that the Department has addressed the S.P., CBI,

Bhubanesar by letter dated 7.4.1995 for giving the necessary

advice to release the benefits of the applicant. The S.P.,

CeBel. intimated by the letter dated 3.5.1995 that the

Department has to seek the advice from the Headquarters to

release the benefits of the applicant. It was stated in the

reply as follows :

'..
S ¢
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".eeln view of gbove, Headquarters office was
requested vide this office Endt. No.C_13014/1/83-Vig
(Vol-II1)/5000 dated 14.6,1995 for giving necessary
advice to release the benefits. The headquarters
office vide their Office Memo N0.C=13015/1/19/84-AV
dated 25.7.95 intimated that Manager, as appointing/
disciplinary authority may examine the case with
reference to its details and the judgment and gdecide
the matter of allowing benefits as per rules®,

) C o Wy
The senééaeegfof this ?1 agraph would go to show that
the headquarters was requested/for giving the necessary advice

(1) regarding releasing of the benefit, (iii) the headquarters
intimated the Manager, who happens to be the appointing as well
as the disciplinary authority, asking him to examine the case
with reference to its detall and the Department to decide the
matter. Therefore, it is not as if the headquarters is not
aware of the request made by the Manager of the Department
regarding releasing the benefits of the applicant. Even the
headquarters had given the discretion, (to put it in ancther
fashion) the authority to decide whether to release the benefits
or nog}giving the guidelines. The Manager exercised the sald
discretion and allowed the monetary benefits as stated in
Annexure-4/2. This information was given to the headquarters

also as seen from this, This is dated 28.9.1995. Even the

impugned order came by the orders dated 5.12.1995, i.e., after
| a gap of few months . It refers to other instructions of the
headquarters dated 17.11.1995 and the order dated 28.,9.,1995,
i.e. Annexure~2/2 is withdrawn. Surprisingly the respondents
have not fileé what are the instructions of the headquarters
referred to in Office Memorandum dated 5.12.1995, in which

the instructions are stated toO be dated 27.11.1995. The basis
for the said instructions have not been shown either by the
applicant or by the respondents to the Court even as on to-day.

The question that the amount was released to the applicant

)—
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C subsequently on his giving undertaking is of no use, because,
undertaking is the routine matter, but that will not give a
right to withdraw the sanction of the amount that was already
passed to be disbursed to the applicant unless the grounds
are specified to show on what basis the orders releasing the
amount are either illegal or incorrect. It‘has to be mentioned
here that though Annexure-R/5 is the extract of the Director
of Printing, which 1s dated 27.,11.1995 is filed as stated in
the above paragraph, the reasons for withdrawing the orders
of the Manager dated 28.9.1995 under Annexure-A/2 are not
mentioned, (to put it in another fashion) what is the illegality
in the said order dated 28.9.1995 is not mentioned. Therefore,
this letter dated 17,11.1995(Annexure~R/5) suffers from the
voice of non-disclosing the reasons, which would not vitiate
the order passed under Annexure=-2/2 dated 28.9.1995, Therefore,
the order dated 28,9.1995 stands as it is.

The. stand ofithe respondents in the counter that
Respondent No.4 has filed Original Application 87/94 and
obtained sOome stay orders and therefore, there is no fault on

the part of the Department in not promoting the applicant is
devoid of any merit. Even the stay orders filed by the Respondent
as Annexure-R/6 would not show that he was directed by the
Tribunal to continue, But on the other hand it is clear that
this order is passed only on the applicant being the intervenor
in the sald proceedings. It is stated in Paragraph 2 of the
said order as under :
“The intervenor shri D.N.Bhutia is stated t© have been
exonerated fram criminal charges on 28.3.1995 by the
Additional Chief Judicial Magistrate, Bhubaneswar, in
SeP.E. NO.29/85. Apparently, this fact k is known to

the Department, since they have duly taken action to
permit the drawal Of monetary benefits in respect of

T
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Shri DeN.Bhutia vide their Office Order K0.0.M.46011/
1/95-Estt./2665 dated 28.9.1995, In the same order,

it is als© mentioned that these benefits could not be
extended to Shri Bhutia on account of a pending disci-
plinary proceeding. It would therefore, seem that the
disciplinary proceedings have also been dropped since,
hence extension of monetary benefits to shri Bhutiga
Vis-a=-vis his junior sShri N.P.Ray as mentioned in the
Memo cited. Thue it is clear that after 28.3.1995 and
280901995, there are neither any crimind charges nor
any disciplinary proceedings pending against Shri Bhutia.

Under the circumstances, there 18 no reason as
to why Shri Bhutia should continue to be denied promotion
to the post of Offset Machine Assistant, if he is
otherwise eligible, by retaining, at the same time, the
applicant shrl N.P.Ray, who is admittedly is his junior.

_ It 1s, therefore, directed that the case of

Shri D.N.Bhutia for adhoc promotion to the post of

Offset Machine Assistant be considered forthwith, as

per rules, if he is otherwise eligible. The stay earlier

granted on 2.3.,1994 nolonger operates®,

This order passed by the Tribunal in Misc.Application
22/96 has taken note of the fact that the Department is fully
aware of the fact that the applicant was exonerated of the
criminal charges and the Department also permitted the drawal
of monetary benefits to the applicant and it is clearly stated
that the earlier stay granted no longer operates. In fact this
Annexure-R/6 has cnearly endorsed the payment Of drawal of the
monetary benefits in respect of the present applicant. It does
not show that the Department has anywhere taken the stand that
the drawal of monetary benefits by the applicant is illegal and
incorrect. This order is dated 29.1.1996. Therefore, the presett
contention that there is any mistake in allowing the monetary
benefits to the applicant is devoid of any force.

It is the contention on behalf of the respondents that
since the applicant was not actually promoted he is not entitled
for the scale of pay in the promotional post and allowing him
to draw that benefit is clearly a mistake which gives the right

tC the Department to recower the amount. It is seen from the

L
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averments made in the reply that the spplicant demanded the
release of the monetary benefits as per judgment dated 2.3.1987
passed by the Hon'ble C.A.T., Madras Bench in O.A.140/86.
Therefore, the granting of the monetary benefits is based on
the judgment of the Ce2+T. It is not as if a charity is shown
to theapplicant by permitting him to have the monetary benefits,
but his right to claim the monetary benefits has flown from
the judicial approach dealing with the persons, who were ripe
for promotion and were not promoted and in such eircumstances,
whether they are entitled for monetary benefits or not since
the time they wére due for promotion is the judicial verdict
and basing on the sald judicial verdict, the fund was released
to the applicant under Annexure-3/2. It is not the.contentiocn
even now that the judgment in 0.2.140/86 is not applicant to
the applicant. When once the applicant comes within the legal
purview of the judgment, rationality and the law as enunciated
in 0.2.140/86 of the Madras Bench of the C.A.Te., there is
nothing illegality attached t© the releasing of the funds under

Annexure-A/2. Therefore, there is nothing illegality attached

to it., The administrative instructions qannét have the overriding

effect of the law declared and applicable i:o the present
applicant in 0.2.140/86., That is the reason it was Stated in

the earlier paragraphs of our order that the reasons on the
basis of which the monetary benefits allowed were directed to
be withdrawn were not menticmned in any of the correspondences
given to the applicant or by stating specifically in the counter
or even at the time of arguments. Therefore, the act of trying
to recover the amount is completely illegal.

The other question that has been raised by the learned
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Adgvocate for the Respondents is that there was already one

person working in the said post and th ough the applicant was
not actually promoted, paying him the benefits in the promotional
post is illegal and there cannot be two payments in the same
post, therefore, they can recover the amount. This argument

is also not sustainable. Itis seen from the orders passed in
Annexure-R/6 that there are two vacant posts, may be one by

Direct Recruitment and it is sought for the c mtinuation of
Respondent No.4 in addition to the applicant, which was left
Open to be decided by the respondents as per the orders under
Annexure-R/6. The fundamental points as seen from here is, it
is the Department that has to blame itself for not considering
the applicant for the promotional post and not making an adhoe
appointment of Respondent No,4, The applicant cannot guestion
the appointment of Res.4 at that time, because, it is the
selection post and the DPC may be convened at any time. Even
without following the procedure of screening by the DPC ang |
allowing Rese.4 tC continue for somany years is a mistake contin

from day to day and an illegality perpetuated without any check,
for which the applicant is in no way responsible., The

administrative lapse or the administrative mistake that ’was
committed by the administration should not stand in the way
of giving the necessary advantage or benefits to which one
is entitled to under law. The applicant ought to have been
promoted on adhoc basis in stead of Respondent No,4. That was

not done. The responsibility 1s of the Head of the Department.
The DeP+Ces was not held., It is the mistake of the Department,

No disciplinary prcceedings were initiated against the applicant
by placing him under suspension or otherwise on account of the

pendency ©of the criminal case. This is another mistake committed

by the Department. Had these steps been taken one after another
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and the promotionwas. not given to the &

Va:, then the right
of the applicant to get the promotional benefits would have been
extinguished, but not in the present circumstances where the
Department has not taken any care in these matters and the
applicant was ultimately acquitted in the criminal case.Therefore,
he 1s entitled to all the benefits that accrued to him as per
the time he was ripe for promotion, Therefore, when once the
benefits have already been given to the applicant under Annexure-
A/2, these cannot be withdrawn on any ground as per the
circumstances of this case.

With regard to the other relief, the applicant prays
for direction that he should be deemed to have been promoted
with effect from 17.,12.1993, for this also he is entitled. In
the result, the Original Application is allowed with the
following directioms, |

i) Orders passed in Annexure-2/3 are hei‘e by quashed,

ii) Respondents are directed to treat the applicant as
if he is in the post of Offset Machine Assistant
w.eof- 17.1201993’ and

iii) necessary orders, if any, should be passed within
three months from the date of receipt of this order.

Before parting with this case, we would like to make
a declaration that allowing of this applicant's application shall
not be taken to mean that the Tribunal has given the findings
that even if there are no two posts, salary must be paid to two
persons on account of the mistake committed by the administration.,
The reasoning and the finding in this application is €onfined
to the peculiar facts and circumstances and law of this particular

case and it should not be treated as precedent to any other case.

h]

No order as to costs, P Sy
Q A A/ \«\n,)
N G et N, (DeV oR + 5 «G « DATTATREY ULU)
VICE{¢RABREAR MEMBER (JUDICIAL)

—————
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