IN THE CENTRAL ADMINISTRATIVE TRI 3UNAL
CUTTACK 3ENCH: CUTTACK.

ORIGINAL APPLICATION NOg: 682 OF 1995

Cuttack this thej,,q day of “arch, + 199%

PREMANANDA MALLIK oo APPLICANT
VRS,

UNION OF INDIA & OTHERS, . oo RESPCNDENTS

FOR INSTRUCTIONS

1. Whether it be referred to the reporters or not ? N"

2. Whether it be circulated to all the Benches of the No-
Central Administrative Tribunal or not®

)
MEM3ER(2DMI STRATIVE)

15 FEB 94



CENTRAL ADMINISTHATIVE TRIBUNAL
CUTTXA K 3ENCH; CUTTACK,

ORIGINAL APPLICATION NO: 682 OF 1995

Cuttack this the 22nd day of ~March, , 199

CORAM
THE HONOURASLE M, He RAJTENDRA PRASAD, ME “3ER (ADMN, )

Sri Premananda Mallik,

S/0. Brundapban Mallik,

Postal Assistant

naw working as N, S,C,-I Cuttack
counter assistant, Cuttack GpQ,
At/Po/Dist, Cuttack, ww Applicant

By the Applicant s Mr. G.A.R.Dpra & V.Narasingham, Advoc ate,
Versus

l. Union of India through Director
General of posts, Ministry of pPosts,
At-Ladi Road, New Delhi,

2. Chief postmaster Ceéneral,Qrissa
At/po, hubaneswar,Dist, khurda,

3. Director of Postal Se rvices,
Headquarters Region,
At/Po, 3hubane swar, Dist. khurda,

4. Sri Govinda Chandra Parida,
naow working as Postal Assistant

Cuttack GpO, At/POo/Dist.Cuttack. 5. Respondents

By the Respondents 1 to 3

Mr, Akhaya Kumar Mishra,Additional
Standing Counsel (Central),

By the Respmdents No. 4

[

M/s. Pradipta Mohanty,B. N. Yohapatra
G, Sahoo, Advocates.
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MR, H, RATENDRA PRASAD, MEMBER (2D N, ) s

The applicant, Sri Premananda Mallik, is
@ Postal Assistant in Cuttack ( City ) Division, He
passed the pPost Office Savings Bank Aptitude Test in
August, 1990, on 13, 7, 1995, he was posted to work
in N,S.C.-I counter in Cuttack G.FP.C, He joined the
said post on 30th August, 1995, while he was continuing
as N.8,C.-I caunter clerk thus, e Shri G.C.Parida,
Ledger Clerk in the Savings Bank Branch of the Cuttack
G.P.0O, was ordered to Dbe posted against the N. S.C,=I
Counter on which the applicant, as already stated, was

working from 30th August, 199,

2, The applicant is aggrieved by the decision
of the authorities to post Sri G.C, Parida to NsC-1I

counter on the folloving grounds;

a) The said Parida was Junior to the applicant
in service;

b) He had passed the Post Of fice Savings
Bank Aptitude Test after ( i.e., later
than) the applicnt;

c) He has not completed his tenure of two
years as Ledger Clerk in Cuttack GPO, and
that his shift frau the seat of Ledger

Clerk to NSC counter was, therefore,

premature and against the rules of the Deptt,
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34 The applicant prays, on the above stated
grounds, for setting aside the impugned order in
Annexure-aA/5, and also to declare that Shri Parida
(“espondent No,4) is not entitled to be posted against

NSC I Counter,

4, In the preliminary counter filed on behalf
of Shri G.C, parida, it 's suomitted that the
applicant had himself duly completed his overall

tenure of five years in S, 3, Branch and is not entitled
by rules to continue in any seat in the Branch beyond
his full tenure, It is further mentioned that he
(Parida) being then::-enior-n.ost qualified person was
entitled to be considered for a posting against the

said post. It is stated by this official i.e., dr. Paride,
that he had been waiting for long for a posting in the

S. 3. Branch in his turn put the same had bcen denied

to him f£or some reason, owing to which denial he
continued to represent to various authorities like the
Senior post “Aster, Senior Sugerintendent of PoSt Office s,
and, eventually, to the Director of POstal Services and

the Chief Postmaster General, His representation was

finally considered and disposed of by the issue of the

ol




impugned order., Next it is mentiocned Oy the saig
Respondent that the posting of the applicant in the
NSC.I counter was a hasty action on the part of the
Senior Post Master in view of the fact that the
specitically
Senior Superintendent of post Offices hadbasked him
to await the decision of the Director of Postal Services
on the claims of posting of the respondent (Parida)
as well as two other officials, to the NSC-I counter.
It is revealed for the first time that the applicant
had already  completed more than two years at the NSC-
counter in the College Square Sub-post Office, located
in the same city, before he was transferred to cuttack
G.P.0., Furthermore, the applicant had also worked as
Ledger Clerk in the Savings Bank Branch of Cuttack GPO
for n’:ore\than three years, In this Manner, the applicant
had completed morelthan five years of service in S. 3,
Branch, i,e., beyond even the maximum tenure in an
al lovanced post., On the basis of the aoove argurents,
OP NO,4 asserts that the Original Application filed by
the applicant is devoid of merit and is liable to be

dismissed,

5, The Departnental Respondents, in their counter-

affidavi/t{' confirm that the dpplicant had indeed worked on
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the Savings Bank Certificatescounter in Col lege Square
5.0. from 1.6.1990 to 26.6.1992, and then as Ledger asst,
in Cuttack G.p,0. for more than 2yasfrom 27.6,1992 to
29,8,1995, Thus, the applicant had worked in an allowanced
post in the Savings Bank Branch continuously from
1.6.1990 to 29,8,1995, i.e,, more)than the maximum tenure
in anallovancedpost. It is added that the five-year
tenure fixed for the Savings Bank 3ranch is not 1limited
to any one office put is the cumnulatige tenure of
an official in an allowanced post in me, or nore than
one office, within a Dpivisio. Since the applicant had
initially
duly workedhas counter-clerk, next as Ledger Clerk, and
then again as Counter-Clerk, in the sare Ccity in two
different offices, he had thus completed five years
allaoved to him by the rule s, and has no claim, the re fore,
for continuance in any allovanced post any longer, It
was mentioned in this connection that Cuttack GpO is
not an independent unit, and also that reserve-list of
aptitude-test-passed-candidates is maintained on a
divisional oasis. The Senior Postmaster has no authority
tOo post any one from/to his office to/from any other

office. Such movement has to be essentially controlled

by the tnic:r Superintendent Of Post Offices who is the He ad



of the Division v:hereas the Senior Postmaster is

the he ad onl;hhis office, It was further pointed
out that the initial order poOsting the applicant

to NSC-I counter was passedl:yanly a4 Deputy Post
Master in the absence of Senior Postmaster who
happened to be o leave,and it was not a correct

order as per the tenure rules, Finally, it was suomitted
Oy the Respondents that Annexure-5 does not in any
Manner concern the applicant, and that the orders
therein were only passed on consideration of the
representation of Shri parida. Therefore, the question
of the posting of the respondent No,4 (parida) to
Cuttack GPO“behind the applicant's back does not arise

since the applicaat was in no way directly concerned

with Parida's own request for posting.

De In & rejoinder to the preliminary counter
to the Original Application, it is stated on behal f
of the applicant that the two-year spell on the counter
of the College square Sub Post Office has no connection
with his subsequent posting’ at the NSC-I counter of
GPO, and, that the earlier spell cannot ne taken into

'ﬂ

reckoning,calculating the owverall tenure of an official
proceeds to

in the S. 3. Branch. The applicant draw attention

to certk instances of officials having been retained

_,___1%54
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the
in allovanced posts beyond five.year tenure .Fhe nanes

of S/Shri Ajaya Kumar Naik, P.C. Murmu and Bimal Prasana
Das are mentioned in this connectim, In:his rejoinder

to the counter filed by the Departmental Respondents,
the applicant argues that while the Senior ~uperintendent
of post Offices is competent to transfer Postal

Assistant from one unit to other in the Divisim, the
povers to shift them within the caie office are not
available to him but are exercised by the Senior Post
Master,and that is precisely what has happend in this
case, His posting to NSC counter from Ledger Clerk's
position was a transfer within an office and was duly
ordered by a competent authority, viz., Sr. Postmaster.
No authority other than the Senior Postmaster can
exercise this pover, It is argued that each office is

an independent unit and the tenure in each of these
offices shall be five years in allowanced posts, independent

of each such posting.

6. ‘he entire matter forming the core issue

of this case revolves around only one guestion i.e,,
commences 3fresh and
whether or not the overall tenure of five years, is

jobe
required calculated for each successive posting in a different
»
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office wii‘thin the same Divisim, Separately, or a
.IS'{ﬁ € {
total,arrived at by adding these separate postings.

A categorical answer to this would settle the issue,

7. It is seen from the record of the case
that the Director-General of Posts has fixed an
Overall tenure of five years in Head Offices and
bigger sub OfflCCS having full time S$3/5C clerks,
out of whlch three years can be as Counter Clerk,
Ledger Clerk or supervisor, Continuously, (It was
decided later that the counter Clerks in Head post
Offices having instant-counter facilities will be
rotated every two years instead of three years), It
was forcefully argued on Lehalf of the applicant that
these rules,and all instructions issued the reunder,
have the force of law ang nothing can, therefore, pe
added or altered from the Lule as it exists, It ig
his contention that the present rule doew not permit
which individual
any interpretation A Combines the \tenures in a Head
Office and sSub 0Offices for the purpose of counting the
overall maximum tenure in the Savings Bank Branch,
and that this Tribunal is not COmpetent to insert any

clause which does not exist in the rule,

—— oyl
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8. The rule as it exists has to be necessarily
interpreted in terms of facts/realities. These are:(l)

All posts, in the Savings Bank 3ranch carry a special
allavance ©of &s. 60/- per month (2) Lhe numper of

such posts available is less than the number of officials
who qualify for postings on account of their passing the
Aptitude test ( 3) Consequently, there is a competition
among such qualified officials and each of them has

to be accomiodated in the all avanced posts to the maximum
extent possible ( 4) This fact alone makes it necessary
for a reserve - list of qualified candidates to pe
maintained with a view to ensuring that the maximum
numoer of qualified candidates get an opportunity to
work against the allavanced posts, in order of their
seniority in the reserve -list; (5) such list has tcglbe
Necessarily maintained at the divisional level because
the deployment amongst various offices/ units has to

oe controlled by the Senior Superintendent of Post

Offices,

9, In view of the above, it is unarguable that
the deploynent of eliginle officials ameng various unitsg/
offices within a Division has to pe regulated by the Senior

superinteA:ient of post Offices alone, From this pesition
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it follovs that the authority and responsibility

for rotating the officials, not aly among the various
units in the Division ,but also from Savings Bank

to other 3ranches, in keepihg the overall tenures fixed
Dy the Director-General of POsts, is vested in the
Divisimal head alone, In this view of the matter, the
contention of the applicant, that the Senior Superintendent
of post Offices has no role to play int:!rotatinn of

of ficials within the Cuttack G.P.0O., is not acceptable,
It is not merely the question of rotating officials
within Cuttack GPO, pdut a question of rotating them
among various offices, and also in and out of allawanced
posts, that is involved:";;‘.his cannot certainly be done
Py the Head of any one office but by the Head of the
Division,

10. As regards the contentiocn that the College
square and Cuttack G.P.0. are separate units, the S ame
does not stand scrutiny, It is an inadmissible argument
that the GPO is an independent unit, It is a part of
the Division for all purposes. The Senior Postmaster
has no independent pawer over and above those of the
Divisional Head, To that extent, any spell of work in
the Savings Bank Branch of any single office within the

Division |has necessarily and inescapably to be counted
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for determining the overall tenure. This can be done by

the Senior Superintendent of Post Offices and not by the

’ Senior postmaster, Moreover, pure logic and comion-sense
would dictate that where the propor tion of eligible
candidates is in excess of the number of avalilable posts
to absorb them, every effort has to ce made to afiord an
Opportunity of posting in all avanced posts to maximum
number of eligible officialg?zgrimary aim cannot be met
if long spells in allavanced post put-in by one eligible
official are ignored, no matter whether such spells are in
on€ or more offices, Thus, keeping others waiting for
indefinitely long perids, by retaining others who have
already done their maximum perid, is incorrect, No
Departrnental Rule, or LaW, can oe interpreted to have any
implication other than this sigple logical explanation,
It is not a questiocn of inserting no-existent provisions
or interpretations:existing rules, but one of logical
inte rpretation of a straight-for ward propositim of rules
consonant with equity, justice and Straight and simple

logic,

b diy In the light of the preceding discussion, it

is held ang categorically ruled that all spells of service
put-in by an eligible official in the Savings Bank Branches
of variaus offices within a Diviston i regard:less of their

(Local orf moffusil) location, have to be counted together, to

— oy )
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determine the overall five-year tenure. This position

does not admit of any amoiguity,

12, It was also mentioned by Shri G, A.R.Dora
on behalf of the applicant that the work of s.s.
Ledger-Clerk is far more "strenuous® and that the
duties of the N.S.C. Counter Clerk are lighter of the
two, I do not consider it necessary either to make
or accept any such distinction, Every post in the
Savings Bank Branch carries its awn duties and
responsibilities and it is not for this Tribunal to
wh ibh,
determine/if at all, of these post is ‘lichter’ or
‘heavier) or to determine the order in which officials
have to be pésted or rotated as Ledgér Clerks or
Counter Clerks, These are to be determined and decided
by the authorities concerned and courts have no role
to play in this, The argument is, therefore, not to be

considered at all in deciding this case.

13, Certain allegations and charges against the
applicant have peen mentioned by the counsels for the
Respondents, The applicant on his part sought to explain
and refute these charges., It 1is not cmsidered necessary

to deal with any of the charges, or the exXplanations

-—'—“\ 054;/,
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pertaining thereto, since these are not germane to the
nain issue, The case has to be decided entirely on the
question of tenures as fixed by the Department, and any
instance of good or bad work Dy @ particular official

is not relevant for the purposes of tie present case,
except to state, generally, that it is, firstly, for the
authorities concerned to tackde these matters

in the manner they consider best, and, secondly, that it is
open to them to decide the suitapility of individual
officials for specific posts/tasks as long as their overall
rights are not jeopardised in a wilful or impermissinle
way, The charges and every refe rence or explanation
relating to them againstg:;yaramananda Mallick are, therefore,
ignored in deciding this case. In his. rejoinder to the
preliminary counter filed on vehalf of the Regpondent No, 4

he,i.e.,
the applicant wonders as to why isl'reSpondent no.4 so

’

particular about his po:ting as Counter Clerk as the post
carries the same allovances as of a Ledger Clerk, a
post nov held by him, At other place he also states that
Since Respadent NO.4 has peen duly posted as Ledger
Clerk in S$3 Branch on an all ovanced post, he should not

have any grievance regarding his non-posting on a counter,

Sl
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It is to be odbserved in this connection that the
grievances and expectati:ns of Respondent No.,4 are
exactly the same as those of the applicant himself!
If the applicant can assert his own claims based
on exactly identical grounds, it is not for him to

wonder why the other party is doing the same.

14, After a close scrutiny of all related

facts of the case, it is held that:(l) the applicant

Shri Premananda Mallick, being the senior to Respondent

No.4, Shri G.,C.Parida, and having passed the incentive

test earlier than Opp. Party No.4, was rightly given

priority in posting against an allowvanced post in

College Square Sub Post Office; (2) the two-year

spell of the applicant on the N,S.C. counter in College

Square POst Office has to oe duly taken into consideration

in determining,\h's overall S.3, tenure;

(3) the applicant has no claim to be considered for

further continuance in N.:,C. counter of the G.F.O.

after completion of his overall tenure when other eligible

officials, who have similarly passed the prescribed

incentive test and have thereby become eligible, are

awaiting, their turn for a posting to any of the allavanced
L

_H@J
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posts in the 3ranch as per their turn; (4) the
impugned order ( Annexure =5 ) cannot be set aside
since the same is in no way directed against the
applicant; (5) the posting of shri G.C.parida against
the N.8,C.-I counter of Cuttack G.P.O. is quite in
order, The applicant has no claim to continue either
at N,S.C. counter or in the S.3. 3ranch teyond the

prescrioed tenure,

15, The Original aApplication is disallawed

and disposed of, No costs, [
’) 7).

( H, RAIE A PRASAD )
ME.13ER (ADMIN STRAT IVE )

15 FEB 96

As authorised by Hon'ble vice-chairman
KNMohanty., o 19.3.9, order is pranounced in open court
on this day of 22nd 4arch,1996,

%\0,\,7\ 2 k",v\,L\L7 JL\N\ ’
- L{ %%
/
(N, SAHU )
MEMBER (ADMINISTRATIVE)



