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IN 0:A. 618/9%
Sayed Mohamaﬂ Sidique.

~aged 39 years,

Son of Late Sayed HOhammad Lamall,
resident of Village/FO: Tarapada
PS/District - Jagatsinghpur, at
present Lecturer, Ianstitute of Hocel

Management, VeS.S.dagar, PS$3 Sghidmagar,

Bhubanesvar - 4, Digtrict s Khurda
> VERIUZ o

1. Goverament of India represested by
Secretary, Departamert of Tourisa,
Tramspoct Bhawam, 1~$mmd Marg
New Delhi-~g

2, Secretary-cum-Principal,

Institute of Hotel Mamagemest (Caterinmg
VeSele
Hagar, PS3 Sahidmagar, Fhwbanasiare4

Technology and Applisd Mutritiles),
District - Khurda

3, Cu.Kadichapatra, Lectuzez:a
. Imstitute of Motel Managemeat {Caterimg

Technology & Applied Nutritiom),
VeSeSsHagar, PS: Sahidaagag,
Faubanasdar-4¢, DRistrict - Khurda
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IN OoR627/93

Tomy Thomas, aged 43 years
Sen of A.Thomas, Lecturer,
ITastitute of Hetel Management,
Vo3 oSedagar, P53 Sahidmagar
Bhudbares ar«4, District-Khurda
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1o Governmewt of Imdia r@mmmm& by
Gecratery, Department ef Teurlsa, , [
Trangpert Bavam, 1-Bausad Hary ST i Ly,
How Belhie-f - : R

2. Secretar yesum-Prioscipal,
Ingtiteie of Hetal Mamagement i"ar»x:img
’Ewhmlmgy & Applisd Batritioa)
VoS eBstiggar, PS5 Sahidmagar,
Ehubasess ar- b, Digtriet s Khurda

3, CeXMohapatza, Lectarer :
: Tastitute of Motel Mamageseat (Cateriay
Techmlogy & Applied Mestrition)
.Saﬁcblagar, PSs Sahidwmagar,
Mubamsﬂar-a, District - XKmuxida

so00 : Re8p Oﬂﬁaﬂtﬁ

| By the Advecates for spplicants M. x&:.xw.mo

in both the Ocriglinal hpplicati@ms , L PelkeP tmalk
, : : s-sﬁ&mawa
505&?113{

By the Advecates fer Respodentn v L MEe U.B.H@hapatxa

im both the Origimal Applicatiocss: Ad1.Standing Counsel. |
, (Ce-tz:al)(aea. 1 &2

& ®
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ga.a.mgugm‘, MBMBER (JUDICTAL) s Thase two Origisal
Applicwtims filed by tve kauﬁzsxa of Imstitute of Kc»tel

Maugemnt(catexin Teshuolegy & I»mliea ﬁutritim). Mummawm’:

praying f.or stepplieg up of pay unier F&io 2246 (appazentiy @

it steed priet to gmendment of this Rule) os the grmu& that

C.K.achnatra(cwn Reg.3) whe ie jumier to thes is drawimg

- higker ,ay, theugh kheard separately are baing dispwad wﬁ

through t:his canuon erder becguse of the idemtical mtuzm of

facte and relief. These appli.catiam were filed in Oc:mher, 1995,

20 ‘rha Institute was eriginmally a jeist gponser od xaatltum

of the Goverament of Imdia and Gevermmeat of Orissa im t}ae Rame
of F@od Craft Imptitute in 1273 . The Govermmest of Iﬁja,

thxmgh the HMinistry of Teurism kad takem over 1\‘;'5 mmamma’c .
and reapcmibillty for ﬂaamimg and as such at Nati.mal Lewsal

it ﬁtamﬂa as Imstitute of H@t@? Mwamzmemicatzwcing 'I‘ewchtm},agy




" ware framl with effect frem 1.1.1%984. Gnmcumaat caf Ild:la in

\

- Apﬂ.iel Butrities) , In the year 1984 recruiun"ent mleb e

its letter dated 12.6.198é istroduced cemtral acala of pay fer
various catworim of posts wﬂ.th ef £ oot frm -1.1.1984. The
pest of Lacturer which by them earried the pay scale of k.528/-
; 15,975/ as pgr’ the revised pay scale carried th’e_ueale‘ cﬁ
1.680 mssw;. The'ﬂnlnatim Cemmittes met up'bfthe

Iesti tnte to aoasider the 1zx&ividu¢3. cases to bring them to
revis@d seale as pec the guidelines of the Mimistry of !‘iuwce ;
Aid not recommend the mames of the mpplicants teo be eligiblo Gy

te the revised scale with effect from 1. 1.19“, thmgh zwmﬁwﬂ

- the case of Res.3, whe is juniw te theme. This uecesaita*cu tho

applicant in O.A.618/95 and @pliémt in Ovo627/95 to prefer

Ol eCog 590/87 anmd ssx/ev»mspectimly Before the High Cic,;urt of
Origsa praying for reyised gcale with effect from 1‘.1.193:4 -
with other comsequential allwucea‘ and benefits accmiafgi ‘
therefrem, As the Respordestas 1 and 2, who were Oppesite futies ;
in the Writ Petitions mhnitteﬁ before the High Court ‘f“‘

Orissa t.’nat the applicants have Besn alloved cestral scale
with effect: from 1.1.198%, the Writ Petitiocss were final.ﬂy

t

dispesed cf on 6.8.1991. These facts are mot in dispute.

2. The ease of the spplicamts is that the Evaluation Committee

without auy rhyme er reason did met recommend theiz namea; to be
eligible to the revised scale, Im the 37th Meetiny ef the Beard
of Governbré of the Imstitute held enm 16.1i.1983 dlwqﬂ Etha :
abplicants _éentul pay scale ‘mth affect from 1.1.1985 awd
revised pay scale of R5.2000 - 3280/~ W.@.f. 1.1.1986 with
certain eonditions that they are t‘o successfully complete the

e Coufse in Hostel Adminmistratiom or Post Dipldma Course




4
in Food Productj.on comducted by the Natiomal Coumcil of H@tel

Mauganent & Catering Technology, New Eml‘hi, as. early as

possible, Putaualt to thig directiom tha applicauts proceed&d
or study leam and completed the Post Diplom Cmrttin Foed

\ Wirw

Proa\mtion Hauqemlt securing ist poa&t.d.-al in the Examimt;qn 0

and thereafter Office Order dated $.1. wasmlneux:e-l in both )
the Oohog) iutlmatug tha cent:xal scale and the mew tevisa& '
scale was 1smad. The qpucants vere alloved anmial Lmremants 2
which have lmon withkeld im terms of Anmexure-1i and their phy
was fixed a?:. m.zaoe/- @s on 1.4.1990 im case of applicmt iu o
0.&.627,/95‘ a{ad as @ 1.3.19%¢ i» case Of applicadt in O oaosm/ss, 5

The arrears agcruling thereon with effect from 1.1.1965 Were
drawn and diskarsed a few days after 13.5.1938, 'l‘hn'il&:mmmﬁta
of the spplicast im QeA-627/95 dt_m on 2pril ef each ysar had '
been advamced to Mareh with effect frem 1.3.1995, Hewever, Res.d,
in view _of hw dreval of cesmtral pay scale with _aff'eﬁt fmm?
1¢1.1984 is dravwing higker pay thaa tha appliaaitw, who are
saniors to him, H@mé the aspplicants pray for steppimg up their
pay with effert from 1e1.1988 .ami all other comsequential |
‘pesefits accrulmy therefrem, |

Jo. Raes.3 though duly mseticed had mot filed amy couster .
Rﬂ&pm@mmi and 2 represeating the Isstitute t’hméﬁh do a@;&: dwy‘
gseniority of the applieants as Lecturers over Rmd. quastim
the jurisdictiom of this Tribumal in emtertaining tMeOaLgiu&l
Applicatioes in the psenced e any notification umier Seetien
34(2) of the Mministrativa Tribumls Aee, 1985 eonfering |
3urisaictiam en the Trikanal to decide mattem pmtaiaiag w

service prohlma of these gpplicants priexr te aovemhez. 1@99,

when for t:h@ first time guch a metification corfering jurisdictgm il



P R |
on the Trihnnul was issued, It is also thelr stasd that thq

a,pplicatiou are hopelessly harreé by limitation uuau: Bee:tion
12y ef the AoTaAct. No rqresutation(a) was ever:: received frw

,m any of the spplicants far stepping up pay and the ave:cmeltl

made in the applicatiou that such :epxeseatations with ramindecs'- o

'Here seat w Mwn in the year 1995 are false. This Qaﬂ: tlm -
appliCatioua. wcordiuq to Res. 1 anéd 2 are barred by primiples
of constx:uctive tasjudicata imasmuch as the rellefs px:ayed fac
in these applications were im a way involved in WCs £filed by
the mplicants in the year 1987 and finally dj.sposed of in t,ho
| year 1991 by tha High cwrt of Cxissa on being satisfieﬂ that
the Government Rad taken decision to bx:ing the applicuts an&
ethers l:lke them to the central pay scale with effect trom
t1ale 1985. Ong\"fs;;ts the case of the Rmpondeata 1 and 25\“{:23#6
pimCe Ras.3 was earlier Brought to central pay scala his pay
would Mcessarily he higher than the :@plicdmts.
4o mmjoimimm filed by the epplicants um® more O lem
comtain argumeata in reapect of mm: mlmﬁs witheut amy
 additional fatts, ' , e
5, - We have heard Shri KcCoKamma, learned counsel fczr the :
spplicants im beth the Crigimal Applicatioms as well as %y:i Usko
Mohspatra, leatned Mdl Standing Cozmml on boehalf of. Rea» 1 and 4o
Alse om,used thez records. |
6. There is mno dj.spute that px.ic:r ‘Ms Hovember, 1999, t:hex‘;zngasv}'
no notifieation issued by thlie Governmmeng pursuant to Sectiem -
. -1&‘(2)} csf the A o;ut conf eri ry jﬁrisﬁiction en the Tribusal
i,n respect of the Imstitute ef Hm:.el Management., URder Smtien
14(2) the Cemtral chemmnt may my notification apply wi&h

R e
eifact frem vmgh date as may be zpmfiaﬁ in the notificatien .
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tn@ pwviai@m of suh.s@cmmm) to im.al of other authmxtwgg e

within ‘the tarritoryﬁ.ét %Enaia or umﬁmt the com-.rol of awetmnt :
._mf. Tedia asd Cerperstioms e amie«ﬂ.w @ ned OF aommlle&ﬁ hyr
: the Gmetnmmt. , baiug a lecal or cthexr authority oz ‘
Corpm:ation (or Soc:!.ety) commlle«i or owmd Wy the 3tatel th.
Sub see. 3 af Sectiom 14 furthmr makes it clear that. from the v‘
date meut.ienea ir the Notiticatian C,.A.r. can eo:ercise jurisaictien
to any such lecal or other authm:it-y or ch:poration. L
Question mow arises whether this Triwumal still lack!ﬂ ¢t
‘ jurisdiction te decide these two O.is, The @zﬂez-sheats gmml |
that on the poi.m: of ju:isdicticu the applic:atxons were ;dijned
for haarinq e pricr to November, 1999, However, the agplmau»
tioms could not bs heard amd iz t.ha meamwhile, this’ Not;ificatieé
of Novemher, 1999 has been issued srtaading jurisdiction‘w ol
the Trihunal ovex this Inatitntc, Thax:eicucm it comes to t:hia S
whes these mpplications were xegist@ma, ‘this Tribumal 1&«4:@:1
jurisdictiu. but uhu the same Were ripe for hearlng. the |
Trihunal has been vested with the pawer to decide service prahlems
of the maplmyecs of this Institute, It at t‘:is stage tham 1
- applications are returned to the applicants to be filed h@fm:e
the appropriate forum on thta ground that inm Nwm, 1‘*95,, whem = |
these”wera filed amd regi,stexed the Tribunal lacked jurisdicts,qm,_
the. applicants Qiil-hwa to knock 7'”':. ~the &cats of ,mgh C@zxt of e
Orissa by filimg these Very same wplicatidns im which case t:he"
.High Ccuz:t may not. eltertaiu tham, because from Novembex, 1999 |
jurisdictien cf the Trl!wnal has been extend@d over thmflllstitute'
and in that case the ap@lica\m-s will Me‘essarily come back to '
this Trikunal with frmh applwat:i ons . cem"minimg the very sama

facts anl reliefs. We are, theref crm, RO inclined to tu gndmm




: thase applmations at t‘nis stage om the grmum of 1ack of |
jurisdiction by the time they were wtﬁxtnnm in the yaar;
1995 and si.m@ the mplicatimms were still pen&ing by the |
‘time Gme*umm Hotifieation of Nwmm, 1998, extendimg

. juxiaﬁiction of the Tribumal over this Inatitute waa iasuad
ve are imlimd to procee& with the case on or.hex: poit:a. : :
e Im regard to point of comtruci*iv;\ resjudicata ‘the
categorical averment in the Origimal Applications that: Wcs

of the year 1987 were filed befare the High Court of Orissa

with prayers t:hat: the @plicamtﬂ be hreught to the eeutral
scale with effect from 1.1.1984 with other comequential f
allowuces and bemefits (Vide Paraa 4.4 of both the O.ds) |
‘but the High Court of Orissa, while finally die,posing of t:he
Writ Petitions in order dated 6.8. 1991 &ismisseﬂ the WCa

as infmcmous, becmse. koth sides admitted that the a;phicants

had simce ‘heen. allamd the sestral escala Weeofs 10141985 mﬁ |
had also ‘dr‘a‘rdn axre;rs (Ansexure-R/1) . There is mo mqntiolit :
in this f‘ingl order dated 6.8.1991 of the High Court of Orissa

s anting the prayer of the spplicants that the central scgl.,"

" should be allwod te them w.e.f. 1.1.1%984., This would mean i8

spite of such pr# er the same was mot allewed by the High Cmrt.

In l‘orword Constructien Cmany vo Pravat Mandol reportql

in AIR 1986 SC 391, an earlier Writ Petition challenging the :

‘commercial usuq of a plot reserved for a bus depot was dismissed._ L

Subsequeatly amother Writ Petition for similar purpose c.hallengim o

commercial using en a aiffexem:. ground mot taken in the eaxliex

petitiou was filed . The Supx ema Court held that judgmem im
earlier patitian would gexam a8 resjudicatas

Ia Ajit Prasad Gupta v. State of UdPe reported in 1997
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(4) 3iA SN the Apex Court while d1sponl ng of 3 WrLt Fatitim
" Writ e
challclqing termination for which his earlier[petitim stw&‘i"

diamism\ with a strong exception with the following owa:vatwa.
“We take a serious view of the matter aod conbena thu
practice of £ilimg petition after petition. No litj,gmt, :
has a right to unlimited draught of Court's time and
public money ir exder to get the affair settled im \trm;
mamner he wiskes. Finality of the judicial proceedimgs
 must be accepted st some stages, We casnot allew the
protess of the Court to be abused in the manner 1t has
hean dome by the petitioner in this case"s :
e in other words the Apex Court in categorical terms hela,
primiples of resjudicata squarely apply to the Writ Patitmm
and that a plea vwhich was takem or cught to hwe been tsﬁwn iu
previmm case caanet be allweﬂ to be reagitateﬂ in a N
subsequest case. |
Sirz:e ,88 alreoﬂy' oksarved, the tiigm Court of Oziéaa iiu

spite of apecific prayer in the Wglt. Petitiorm of the ymr 1987

for allewimg central scale Weeofo 1ole 1984 did not allcw su«s.h
prayer while disposing of the writ petitions finally, tkzgm twe
OAs Iemf@x:g this 'Trihinal cortalning the v@zyf s;am;; 234 aymﬁ'ﬂi sa.':m: '
barred urder the érimiples of z:asjudica:tay |

%o Stepping up pay h_és beea clalmed ixmexj FuRe 22+, Tﬁm _
F.Re 22-C is now 1mozperétai as -Euaozz(:;) (a) (1) "v::e per Gele |
Depaxtmeut notificatioa dateﬁ 30.8.1989 and amended by nu’c.ifmatxmiﬁ :

X asg ¢
 dated 28.11.1990. Applicatioa of F.R, Z»C[has been held by the ,

Apex Court in Union of India v. Asha}c Kr.hne&jee repom:@d im
(1998) 5 sCC 242, as quoted in Swamy's Hwa, Juma Pt, m% uader .
S1. No. a‘t‘Page-N requires two comiitions. (a) P-rom_otiow to a

post Carryiuq higher respomsibility and (b) promotion rw.nt; alao
be from lwer scale to higher ﬂzc.alﬂg In t:he instant cga*"c»:“ b&im'ez

us n@ithex: the applicants nor the F-xivata Res.3 wem pwmotad

.V ' from a lower post to higher post lavolving variatiom in piw‘ from
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Eene a; “As to the point of limitatiom the coatmtion of Shri Kaaungo

i lower scale to ‘higher pay. !riq: to the q;plicution ocf central.

: 5
; of the Apex Cmrt the contantion of Shri IJ\anungo. learned cwnsel
_drawa more pay G accouw:. of fortuious clrcumstan::es camot hc

accuptad. Docinioua relied on by him in this connection. i.a.,_:’ .
S.Sautanam v. Vliou of India reported undet 51 .21; &umy‘s C,L. i

, hot be of any help to the applicants in view of the Supr eme Court

prayed. by tha applicam:s'is wholly miwconceiveﬁ.

pﬁ:.y scales thqy were Lacturers and omly the pay scale of lectu:ers .

Was revised as per caltral Govt. pay scale. In view of this ltulinq"-‘

for the applicaats thnt steppilg up pay can be made if. a junior

Biqest 1994/1 at Page-295; and C.Harayaaan Ve Ul\ion of Indi-a~ :
¢
teported unaer Sl 308 Swamy's CilDigest 1995/1 at Page 4701

decidect by C«'L.-. Benches are distinguishahle on faCts and will

ﬁecision. Hence question of stepping up pay under FRe 22.C as

not bl
difference in pay[dramn by tha @pliem 3 being racurrimg ia St Sa

cature avery mosth, question of limita ilon doe«a not arlse. I this
comnaction he pl,aees r-eliame on the Apax ‘«OUt?: decision in f:.h&.
cage of ’*‘Sm’l-Gupta v. Unlon of India reported in AIR 1996 SC €68
whexein *he Apex Court held so lomg as the employe».e in se::vice

a fres’n cause vi action arises every m:mm when he is paid his
monthly malar:y on the basis of a wroag mow«putatiom made conttary
to rles. This caaa was declded by the tWo Jtidges»'of the Aym‘z

' Court. But im a leter case of the Apex Couct b decided by tue |

other Judges,, 1.@., in thc;_case of Jayadaﬁ Gupta vs. State of |

‘ Himac:hal Prédesh r@orted in 1998 9 (L&S) 1587 the Apex Cmm:

held that delay in filing of appeal claiming difference im hac)u_
lsages and :npeateﬁ representations is mot a ground for filimg

applicatlon late in the Administrative; Tribunal. La that case the



appellant who was sppoisted as & Studio Actist filed an

applic aticm in the Mminlstrative T¢ibunal in May, 1989,
claiming Lecturer's pay scale frem 1971, The Apex Court am not
.me:;mgt the plea of the gpplicant that c}elay was due to xmeatmi
-ra@resmtatioms to the appmpriatm mthmritiwa and a&ﬁwmﬁﬁ :
that there was &0 reasorm for mot @pproaching the Tzibu:ml mrlia:.
This being the later to deciniens citm by the applicasts 15 |
| binding al us, |

Vader . ¥, Ro 22 e @ e diffm:eme im my,
: S e e

i | :
if at all is admigsible, camnot ba allmed‘%prweeding oBe ymr :
of the data of filing eof these applicatioms In fact the S\?premf v
Court in Jayadev Gupta case while &Qﬁying the difference in

salm:y frm 1971 omiards as ciaimd alloved difference in salary

as is admiqaible with reference te &Smtim 21 of the Jm."r'.mwt.
Ko application for conﬁonatim of Jalay has kmnn tiled by m@
pli.cants. Heuce Questien of conﬁmaﬂm of delay dws& mt m:iam
a3 has been hald by the Apax Cmrt im Ram@sh f"haaxﬁra Sharma v.
Udham Singh xeportad in AIR 1999 sC 3837, WEmrein ﬁ.ﬂJ@%’& the Apaex
Court went to the eactentqobserving that: Brder such cir camtamw
the Tribunal ceulci not Rave admitted the applhatmm and .,«Lgpwsed
of the same oa Mmecits, ' A |
{ In viev of the legal poaiticm euecussed above, wa have ‘m:»
heaitation to say that these tio OsAs are time-barred in respect
of perieds pmeceeding mor e than one vear of fi,;.xza«g of these
applicatious. by already stated,,diff;mrx:e in pay’};r'ecesﬂimg
one year . of the £iling of the applications is also mot admissible
under E»ﬁhvm«-ﬁm a2 discussed above, -

in To sum up though we hold that at this stage we have

?m

Jjurisdiction to deal with these two applications, in view of the




on the grouxl of

0,0.N‘os a,\:‘e ‘

L v il |5, ik
diypussion;s;ﬁpeld above, wa disallos the claims of the spplicants

resjudicata, limita‘tion and nom;mplicmhility e

of Foko 22.-@ to the facts ef thaese Cshege In the result, t:é@,

13

iamisa‘ed. but without any erder as to cOst8.

|
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