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CENTRAL ADMINISTRATIVE TRIBWN &
CUTTACK BENCH: CUPTACK.

Original Application No, 547 of 1995,
Cuttack this the DU{. @ay of april,199s,
CORAM;
THE HONOURABLE MR, SOMIATH SOM VICE-CHAIRMAN,.
&

THE HONOURABLE MR, S,X.AGARWAL, MEMBER(JWDICIAL) -
In the matter ofs
Shri Satrughan Prusty, aged apout 32 years,

Son of late Narayam Chandra Prusty,
Village and PO:Nalgira, Via, Barapada,

Distriet-Bhad rak, - APPLICANT,
By legal prastitiomer ;3 M/s,Jayamta Rath,P,K.Das,J. P.Patl,
B, N, Sarangi, Advocate s,
= Versus-

1. Union Of India represented by its Seeretary
Department of Posts,Dak Bhavan,New Delhi,

2. Chief Postmaster Gemeral,Orissa Cirele,
At/po,BRubaneswar, Dist, Khupda,

3. Superintendent »f Post Offises,
Bhadrak Division, At/Po/Dist, Bhadrak,

4, Sub-Divisiomal Imspector (postal),
At/Po/Dist, Bhadrak, 4

Se shri Purna Chandra Behera, aged about.®5 years,
Son of Babaji Charan Behera,At/Po,Laleara,
PS8/Dist,Bhad rak,

' - RESPONDENTS,

By legal practitioner 3 Mr, Ashok Mishra, Senior Standing
(Res.Nes,1 to 4) Coumsel (Central),

By legal praetitionex
for Res.Nos,5-imtervenors Mr, T. Rath, Advecate,
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O R DE R

S. K, AGARWAL , ME MBER(JUDICIAL) s~

In this Original aApplication, umder section 19
of the administrative Tribunalsaet,1985,the aspplicant has
prayed that the order at maexuredr be quashed and ResSpondent
No,3 be directed to issue appoimtment evder in favour of the
applicant for the post of E.D.B.P. M Nalgira Branch post
Office in sccount with Barapada Sus Offiece pursuaat to the

order vide ARnexure-3,

2, In brief, the faets of this case, as stated by

the applicant, are that in the month of April,1995,the
applicant was eommunicated with a letter bearing No,B/E-

253, dated 10,4.1995 by the Respondeat No,3 calling uwpea

him to apply for the post of Extra Departmental Branch Post
Master in the preserived proforma attached to the letter, for
the post Of Extra Departmental Branch Post Mgster, Nalegira
Branch Pest Office, ks the name of the applicant was spamsored
by the local Employment Exchange.In pursuanat to the said letter,
applicant applied for the post in questiom in the preserived
form attached to the letter alongwith the requisite documents
as asked for by the Respandent No, 3, in time, Thereafter,the
applicant was commuaicated vide letter bearing No,B/E-253(sub)

dated 4-9.1995 by the Respamdent No, 3 intimating therein that

he has been selected provisionally for the pest of EDBPM,
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Nalgira Braach Post Office and he was Called upon to submit
the required documents and also submit khis letter of
acCeptance of the job assigned to himwhieh is at anexurme-3.
Pursuanttr tO that letter, the applicaat, swomitted his
willingness in time, But ia the meantime, before the said
willingness/consent letter of the applieamt eould reach
therespondent No.3, responmdent no, 3 vide his letter No,B/E-
253(sub) ,dated 8,9,1995 in a eryptic and capricicus manner
cancelled the seleetiom Oof the applicant without assieming
any reasom thepsef, It is stated that the p®st of E.D.B.P. M.,
Nalgira Branch Post Office,is still ¥ying vacant and nobody
has yet been posted er jeined in the said post till date,

It is , therefore, stated, by the applicant that the opder
vide Minexure-4,issued by Respondemt No, 3 is illeeal arbitrary
and contrary to the sewmd principle of law,2pplicant was duly
selected by the respomdents for the post ef EDBPM Naleira,
Braneh PoSt Offise frem among the total number of candidates as
sponsored by the EmMployment Exdhange and was €alled upon to
sWiit his willingnessreganling acceptance of the offer of
appointment and im turn he had also susmitted his willingness,
the respondent no,3 shouwlld mot have passed an oprder of
Cancellation of the provisional appeiatment givenm to the
applicant without assigning amy reasom or without giving

an opportunity of personal hearing to the gpplicant and as such

¢

the impugned order is vitiated inthe eye of law and is ligble
to be qualhed,
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It is further stated that the Respandent No,3 has passed

the impugned order of @ancellatiem of the appointment/seleetim
of the applicant, at annexure-4 on extraneeus consideration
and Respondemt No,3 wants to appoint a persom of his choice

as EDBPM,Nalgira Branch Post Office and for this reason,

this impugned order has been passed which 1s illegal and
arbitrary and is liable to be quashed., It is therefore, requested
that the impusned omer at Anexure-4 be quashed and

fesp ondent no, 3 be direeted to issue appointmeat opder in

favour of the applicant for the post Oof EDBPM, Nalgira Branch
pPost Offiee,

S Tntervention petitienw as filed by ome Shri

Purna Chandra Behera on 3,11,1997 allegimg that this intervenor
petitiomer had also susmitted application for the post of
EDBPM,Nalgira Branch post Office after his nafe being sponsored
by the Employment Exchange and the intevenor applicant anﬂv one
Shri manta Kishore Majhi, had secured more marks that the
petitioner shri Satrughan Prusty,but illegally, shri Prusty

Was seleeted a5 EDBPM Nalgira provisionally,Therefore, thig
intervenor applicant made a verbal eomplaint before the

resp ndent no,3 regarding the irregularity committed in the
matter of seleetion,shri Ananta Kishor Majhi also made a
written complaint before the respondeat mo, 3 and in pursuant te

which responédent no,3 after giving due ogppertunity to the

dpplicant ,caneelled his appoimtment Ogder on 8,9,1995,This
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Intervention petition was aglloved and the inte rvenor -applicant
was allewed to be impleaded as Respondemt No,5 to the Original
application,

4. Counter waS filed by the Respondents.In the counte £,
it has been stated that Consequent upon the resignation of

the regular BPM Nalgira Braneh post Office,the Post of @itra

Deép oartmental Branch Post Master was fallen vacant., The losal
Employment ExChanege Officer was addressed alongwith the
prescribed requisition form to spasor the names of candidates

for the post of EDBPM Nalgira, The empleyment Exchange Officer,
forwarded a list containing the names of 17 candidates for
selection to the said post in which thename of Shri Satrughna
Prusty, ®pplicmt, was enlisted, as per the provisims
prescribed, application formwere supplied to the candidates

and ten applications including the gpplication of the present
applicant were received, A check list for seleection of Gandidates
for the Post of EDBPM Nalgira w as prepared, among other tkings,

@ cardidate securing higher percentage of mark ir the matricul ation
éxamination is given preference over the candidate securing lesg

_ Percentage of marks While preparing the check list and working

out the percentage of marks, secured by the candidates, the
marks secured by Shri Amanta Kishore Majhi im extra-cptional
was takem as 30 inadvertently instead of 42 wmupkE and pe reentaee

of marks wiis ealculated as 43,37 istead of 44.87.The pe reent age
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of mark of the applicant, Shri Satrughna Prusty was correetly
Calcul ated as 44,37,Since percentage of mark of Shri Prusty
(applicent) was worked out 44,3237, he was provisionally

selected for the post and he was accordingly informed, After
this was done, one unsuccessful candidate Shri ananta Kishore
Majhi poimted out the error orally and Subsequently in writing
vide his application dated 9,9.1995, Siice it was anh horest error
the seleetion of the applicant was immediately cancelled,
Respondent No 3 has a right to cancel the seleection without
assigi.ing amy reasan to the applicant,Further also it is
submitted that the selection of the applicanmt was canelled
after a genuine and honest error was pointed out and as such,
there is mothing wrong in eancellation of the privisional
selection of the applicant, Besgides this, it is stated that
before the order of cancellation was passed by theRespondent no, 3
the applicant was granted a personal interview on 11,5.%5

in this regard and the circumstamnces umder which the Seleeticn
was Cancelled waS cleadyy explained to the applicant, The re fore,
the respondents have prayed that the applicstim has no merit
@nd the same is liable to be dismissed with cost,

s, We have heard Mr, Jayanta Rath, learned counsel for
the arplicant, Mr, Ashok Mishrs, learped Senior 8tanding
Counsel appearing on behalf of theDepartmental Respondents and
also Mr. T. Rath,leamed counsel appearing on behalf of the

inte Lvenor-resp ondent No.S.
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6. Learned counsel for the gpplicant has submitted
that Respamdent No.3 appointed the applicant provisionally
vide order Anpexure-3,dated 4.9, ,95,But all of a suiden, the

appointment of the applicant was caneelled by order at Mnexure-

l 4,dated 8,9,1995.He further stated that no reason was given
k in the impugned order of cancellatien vide annexure-4 mor
' opportunity of hearing was given to the applicant before
passing the impugned order at Annexure~4,The re fore, such order
of cancelltion of the appointment of the applicamt, at Annexure-4¢
is illegal and is in violation of the principlesof natural
justice,It is also stated that the applicant had secured
more mark than Shri Majhi and his income is also mere in
comparisdema to M, Majhi,Therefore, impugned order of cancellaticn
is liable to be Qet aside,

On the other hand, learned consel for the
FKespondents has submitted that there was a bona-fide clerical
error in caleulating the percentage of matk;'df the applicant
visfa-vis cthere and insuch circumstances, pre-decisicnal
hearing is not neeessary before cancelltien of tioe opder of

appointment. Learped counsel agppearing for theRegmdemt No, 5

has submitted 3 writtem notéd of suomission and whiie supperting
the plea of the Departmeatal Respmdents, centended thatthe

appointment of the applicant wasrifghtly cancelled becauge

the applicant did not secure the highest percentaee of mark
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in the matriculation evamination,He has further stated
that no personal hearing was necessary before the

Cancellation of the impugned order,

7. wWe have given thoughtful cansideration to the
contentions of the both parties and perused the written
submission filed by the Respondent No,5 (intervenor),

8, On the direction ®f the Trikunal, leamed Senior
Standing Counsel has praduwced the file dealing with the
Selection of the post in question, On tie perusal of the
pleadings as well as the concermed file produced before us,
it appe ars that. the applicaht has seeured omly *® 325'marks in
High school Examinatiom whereas Shri Anata Kishoee Majhi

has secured ® 329" marks in the High Scho>l Examination.

This clearly means that while seleating the applicant ,
there has been a bona fide clerical error which was noticed
on complaint and the provisiocnal appointment of the applicant
was caneelled by the Respondents vide Annezure-4.No evidence
has beeR produced before us by the learned counsel for the
applicant to shaw what pereentage of marks the applicant has

secured in the matriculation examination,K ©n perusal of the
records, it becomes abundantly e¢lear that the seleetion of

the anplicamtwas irregular and in case of suwh irregular

appointment/selection, the applicant has no right to the post,
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It 1s als¢c abumndantly @lear on perusal of reeord that the
| applicant did not joim the post but even if he has jcined
- the post ,the irregular asppointment made can be terminated
as per the provisions given under rule-é of E,D, Agents
(Conduct and Serviee)Rules, 1964 and no show cause notice
or pre-deeisional hearing or oppertunity of hearing is
necessary in such case as has been held by the Bangalore
Beich , Central administrative Tribumal, reported in
DODDASIDBIAIAL . VRS, WION OF INDIA AND OTHERS reported
| in (1993) 6 SLR 474 that in case of termination of an irregul ar
appointment under rule-é of ED Agents (Conduct and Serviee)
Rules, 1964, there was ne need of giving an opportunity of
hearing, The term of tke appointment was proviéional one
and in case of provisional appeintment whieh was held
irregular,in eur considered, view , no show Gause notice or

opportunity of hearing was Rmecessary,

. Learped counsel appearing em behalf of the
Intervenor respondent has submitted that the intervenor-
respandent, in this case, has established his case for

_ ‘ K ~ appointment of ED®PM,Nalgira, Therefore, he should be appointed,
/C\'\ig:( We have heard leamed Senicr Standing Coumsel en this point,

On perusal of whole reeconds,it appears that this respaddent
(inte rvenor) alsc d id not secure the highest muksaﬁd the prayer

of the intervenor respondent was that he should be inpleaded

as respondent no.5 and he should be given an oppertunity ©6 file




£

-l@-

counter and opportumity of hearing,FIemtheorder shee# dated

24,11,1997, it appears that this intervenor-respondent,did

not file separate counter But he has stated that the interventim
petition may be treated as counter.Therefore, in view of the
averments and prayer made in the pnte rsention petition,we

are not inclided to deeide whether the imterxrwenor respondemt

has a case for appointment to the post of EDBPM,Nalgira BO,

In view of the discussion made above, we are of the camsidered
opiniom that the applieant fails to establish his ¢ase and

there fore, he is not entitled to amy relief sought for.

10, : In the result, the Original application is dismissed

leaving the parties to bear their own costs,

\PMM% ' [ sk

VICE-CHpIRMNT € MEMBER (J UDICT AL)

KNM/CHM,




