IN THE CENTRAL ADMINISTRATIVE TRIBUN AL
CUTTACK BENCHs CUTTACK.

ORIGINAL APPLICATION NO, 499 OF 1995,

Cuttack this the QAT aay of Ha\y ,19%,

BIJ AY KUM2R S2HU, ool APPLIC 2NT,
- rsug-
UNICN Or INDIA & OTHERS, eevs RESP CNDENTS.,

( FOR INSTRUCTIONS )

l. Whether it be referred to the reporters or not?
2. Whether it be circulated to all the Benches of the

Central administrative Tribunsal Oor not?
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f | C.et g
CMUATH 8 . (G. NARASI MialM)
VICE-CH 29kl . g MEMBER(JUDICIAL)
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CENTRAL ADMINISTRATIVE TRIBUNAL
CUI'TACK BENCH:; CUTTZCK,
CRIGINAL APPLICATION NO. 499 OF 1995,
Cuttack this the f#5  day of NMay ,19%8.
C CR A Ms- ' J/
THE HONOURABLE MR, SOMVATH S0M, VICE-CHALRMAN
and |

THE HONOURABLE MR, G,NZ2RASIIHAMN, ME M ER(JUDICIAL) .

In the matter cfs-

BILT AYA KUMAR SAaHU, aged about 33 years,

Son of Dandapani Szhu of village/PO.
Angarugaon, Ps.Kadala, pist,Ganjam, e Applicarnt,

By ledal Practitiorer :- M/ s. A.Deo, B, S. Tripathy, R Rath,
Mvcec ates,
=Versug-
1. Union of India represented by its
Secretary,Departnent of pPostsg,

pak shawan,New Delhi,

2. Chief pPostmaster Geperal Orissa Circle,
at/po, Bhubaneswar,Dist, Khurda,

3, Senior Superintendent oOf pPosts Cffices,-

Be rharpur(Gl) East Divisicn}
Berharpur, Dist, Ganj am,

4, Kailash Chandra Sazhoo, 20 years,
s/o.Bauri Bandhu Sahu of village/
pPo. Angarugaon, Via, Sumand ah,
Dist,Ganjam, ece Respondents,

By legal practiticner
rRes,Nos.1l to 3. Mr, U, B, Mchapatra, Mdditional
Standing Counsel(Central).

By le gal practitioner
Res, No, 4. Mr,B.K.Parda, Agvecate,




O R D E R

MR, G, NARASI MHAM, VICE~-CHALRMAN =

In this Original application, under
gection 19 of the @dministrative Tripunals Act, 1985
the applicant challenges the provisicnal selecticn of
Respondent No, 4 for the post of EDBPM Angarugaon Branch
post Office, Originally, the applicant approsched before
thig Tribunal in Original Application No,313 of 1990,This
post having fallen Vecant,a reguisition was placed to the
Employrent Exchange at Chhatrapur to spomsor names for
appointment to the €aid post, The Employment Exchange
spreored names of some persons including the name ©Of the
applicant Hawever, subsequently,the authorities invited
applications through open advertiserent, In Original
application No,313/90,the applicant prayed for issuance of
a direction to the Respordents éostal Authorities to issue
a letter of appointment in his favour mainly on the ground
that the campetent aut.ority had reccmrended hié name to
the Chief Postmaster Gereral, The Respondents in that
application,denied the avernents that the name of the
applicant has been recomrended, Out Of the three nares
recomended by the Emplcyment Exchange, solvency of ore
candidate was not satisfactory .In orxder to make the field

of choice wider, the competent authority invited applicaticns

from open market through an advertiserent, This Tribunal
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by order dated 19,12,1920 passed the fcllaving orders:-

* We were told by My, Aswini Kumar Mishra
learned Senior Standing Counsel (CAT) that
the competent authority has already called
for applications from the open market and
cases of all the candidates would be
considered , Giving our amxious consideration
to the arguments advanced by Mr, Deepak Mishra
and Mr,Aswini Kumar Mishra,we feel inclined
to hold that the field of choice should be
wide enough for recruiting suitable candidate,
In the circumstances stated abowe, we direct
that the case of the applicant alongvith others
be considered for sppointment to the post oOf
Extra Departmental Branch Post Master,
Angarugacn Branch Post Office and the solvency
certificate alrealy filed by the applicant
to the extent Of ps. 6,000/= and the deed of
transfer effected by the father of the
applicant in his favour be also considered

by the competent authority and orders be
passed according to law for appointment to
the post of Extra Departrental Branch Post
Maste r, Angarugaon Branch post Office,The
precess of selectimn should be completed
within two months from the date oOf receipt of
a coy ©Of this judgment,",

There after, a freth selection was made taking into
casideration the cases of all the candidates including the
present applicant and Respondent No, 4.In that selecticn
prccess, Respondent No, 4 was Iselected to that post, vide
order dated 28,2.1991 of the Senior Supe rintendent of Post
O¢ fices, Be rtharpur,The applicant moved this Tribunal ip Ma -
87/91 for implementatiocn of the Tribunal's order dated
19,12,1990.In that application notice to shaw cause as to
why contempt prmeédmg shall not be started was issued to
the Respondents POstal Authorit ies,The Respondents referrxed
this matter to the Senior Standing counsel for opinion who

opired that selection shall have to be confined among the
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candidates sponsored by the Employment Exchange only,Since

the name of Respwmdent No, 4 was not sposored by the

Employment Exchange for the post, his candidateire was not

taken into consideration amd the applicant was selected

after terminating the appointment of Respondent No.4 w.e€,f,

12,9,91, Respondent No, 4 then moved this Tribunal in

O.A. No, 38S/¢1, The Tribunal in order dated 16,5.1995

interpreting the previous order dated 19,12,199 in OA

No, 313/90 passed the follaving orderss=-

"It is thus patently Clear that when selection

was made after the order of this Tribunal dated
19,12,19%, the case of the applicant was not
considered which was necessarily to be considered
in accordance with the directicn made, This has
resulted in failure of justice to the applicant

as rightly contended by the applicant's counsel .
For the reasons aforesaid,we quash the selectiomn
mxde a 12,9,%1 of the present Respondent NO, 3

and direct the Resporndents to follov the direction
givem in OA No, 313/% and c onsider the cgse of the
present applicant alongwith that of those
sponsored by the Employment Exchange then and

make a fresh selection according to Rules, It is
further made clear that respondent No., 3 shall
continue in the present post till a fresh selection
is made which shall be made within 60 days from the
date date of receipt of copy of the order and if
the applicant or any other candidate is selectédm
in pursuance ©of that selectiocn, respondent no, 3
will have to make way for the candidate so selected.
with these observations and directions the Original
application is disposed of,"

On‘the basis of thig order, a fresh selecticg
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was made by the competent authority. Considering the
cases Of Respondent NO, 4 alongwith cardidates sponsored
by the Employment Exchange then, Respondent No. 4 was
selected and asppointment order was isswed in his favour

under Amnexure-3, which is nw under challenge in this

Original Application,

3. These facts are borne out f rom the reccrdd.

in O, A No, 313/9 and 389/91 and this record which have
been perused,

4, In this applicaticn,the main plea of the
applicant is that in 0a No, 389/91, his advocate did not

take any step in the matter as a resultof which the order

was passed exparte in higs absence and as such, he has a

right to be heard in the matte r,Though Annexure-3 was isswed
in favour of Respondent No, 4, he is still continuing as swh
and not yet handed orer the charge and he is ctinuing in the
Department since 1991, The selection under Annexure-3, in

favour of Respondent No, 4 is illegal and arbitrary.

-

S Respondent s- postal Authorities, in their counte ¢
Stated that both the applicant and Respordent NO, 4 were in
the field of selection,BpplBducationdqualification of the
applicant is non-matric whereas respondent No, 4 was a
matricul ate, and as per rules, a matricul ste comes under
Preferential category and as swh respondent no, 4 was selected

for the post in question,There is no illegality or arbitrariness

in the selection of the Resp-ndent No, 4 ReSpondent No. 4 in his
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counter urged the plea of res-julicata inasmuch as
interpretation of relevant order dated 19,12,1990 in 0a

NO, 313/90 was mgde in order dated 10,5.199% in Oa No, 385/91
and this order being final,is not open for the applicant

to re-agitate the same because on the basis of the order

in 0A No,389/91,a fresh sslecticn was made and respomdent
no, 4 was duly selected, Further according to thés Respondent,
applicant preferred OA No, 411/95 on the very self same
ground of the present O, A, and that @A was disposed of o
27,7,95 as dismissed o withdrawal, Though interim stayw as
granted in the present 0, A, on 31.8,95 in regamd to ope ration
of Annexure-3 that wrder was vacaged om 22,11,1995 with a
direction that in case the applicant would succeed, in thig
Application, Respondent No, 4 would make way for him,

6. It would be, thus, clear that the main grievance

of the applicant that OA No, 38%9/91 was!;k-;%i:in his absence
and that order 1s an exparte order as agdinst him,aa:é
pdmittedly, he has not preferred ay appeal against that
oder, M hal also not preferred any application within 39
days from the date of the order to set aside the so called
exparte omder against him under rule 16 of the CAT (Procedure)
Rules,1987, He ,even, did not take recourse to rule 17
Of the CAT (procedure)Rules,1987 in preferring review within
30 days,Thus, the final order dated 10,5.95 in Oa No, 339/91 »»
t_.».am..l:b;e- final, In::;itemw of eﬁ-’_{s matter, the present gpplication is
not maintainaple imasmach as the applicant indirectly wants
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to reopen the issue decided in 0A No, 38991 on the basis

of which decision, fresh selection was made, and selection
order under Annexure=-3 has been isswed in favour of
Respadent No, 4 by alleging that he was not head in oA
No,335/91 and that was case was held exparte as against him,
Even otherwise, on merits, we are of the view that the
applicant has no case for gquashing the Annexure-3, It is

not his case,in this Original application that he is more
qualified than Respondent No,4 to be appointed to the post

in question, There is no specific averments in his application
that he is a matriculate,Stand of the Respondents-postal
Authorities taken in the counter that he is a non-matriculate
has not been refﬁted through any rejoinder., Bduwational
qualification for ED Sub Postmaster and ED Branch Postmaster
ig matrdculation amd selection should be based on the marks
secured in the matriculation or equivalent. examination

as mentioned in the swamy's compilatian of service Rules

for ED Staffs, EVen assuming that the applicant is a
matriculate,there is no awerment in the Original application

that he has secured more or better marks than Respondent No, 4,

7. FOr the reasons discussed aoove, we are of the
considered view that there is ho merit in this application

which stands dismissed leaving the parties to bear their own '

Costs,
\/Tpgwmm:,/’ e S A A
oMy QM - (G, N ARASIMH AM) i
VICE-&%M g Mg MZE R(JUDICIAL) |

KNM/C 4,




