IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
CULTACK BENCH3 CUITACK,

ORIGINAL APPLICATION NO, 454 OF 1995,

Cuttack this the Q;L“C{ day of april, 199,

Sankar Malla,

® % ® e @plicant.
-Ve rsus-
Union of India & Qthers, coe veoo Regondents,

( For Instructions )

1. Whether it be referred to the reporters or not? >L—Q,Q

2 Whether it be circulated to al] the Benches of the N\)
Central Administrative Tribunals or not ?2

J‘ \
%'WA'BSASYB Y? ( S.K.AGARWZA g

VICE-CH Q% MEMBER(J UDICI AL)
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CENTRAL ADMINISTRATIVE TRIBUNAL
CUTT2CK BENCHsCUTTACK,

ORICINAL APPLICATION NO, 454 of 1995,

Cuttack this the 22v> day of 2April, 1938,

C O R A Mg

THE HONOURABLE MR, SOMNATH SOM, VICE=-CHAILRNA
AND
THE HONOURASLE MR. S,K.AGARWAL, MEM3ER(JUDICI AL)

~ oo

Shri Sankar Malla, aged about 59 years,
Son of late ananda Malla, Village-
Chapadg, PO, Nglibara, Dist,Jagatsinghpur, p_— AP FLIC ANT

BY LEG/L PRACTITIONER:- M/s,S.K.Mdhanty, S.P, Mohanty,P,K,Lena,
Mvocates,
-Versug, -
i, Union of India represented through its
Chie f General Manager, S, E. Railway,

Carden RezCh,Calcutta,

- . Senior Project Manager,He adquarte rs,
South Eastern Railway,Bhubaneswar,

3. Deputy Chief Personnel Officer(Cen.),S.E.Rly, .
Bhubaneswar, vee e RESPCNDENTS®

BY LEGAL PRACTITIONER ; M/s,B,Pal,0.N.chosh, Senior Standing
Counsel(Railways), '

O R D E R

<

MR._S, K, ACARWAL, ME/BER(J UDICIAL) 3-

In this Original Application,under section
19 of the administrative Tribunals 2ct,1985,the applicant has

prayed the folloring reliefss-

a) to give direction for grant of pensicnary

benefits to the applicant;




b) to give further direction for Calculation
of qualifying service of the applicant
for pensionary benefits after expiry of
6(six) months of his casual employment

by recognising his temporary seatus, ;

c) The Railway Board's Circular in Alnexure~3,
requires a modification to cover the Case
of the applicant in the lght of discussim,
and to that effect neCessary direction to
the Railway aAuthorities may have to be
issued so that the entire pericd of his
service from the date of recognition of
temporary status to the date of confirmation

will be treated twards pensionary benefit,

d) and pass such or suwch other order ¢ @ may be

deemed just and proper;

2. In brief, the facts of this Ccase, as stated by the

applicant are that, in the year 1969,the South Eastern

15

Railway,Cempulsorily acquired certain lands of the spplicant
for construction of Railway line and inc onsideration of the
compulsory acquisition of land, the applicant was appointed

as Khalasi on casual -asis with e ffect from 15,12,1971 umder the
South Eastern Railway,and was posted at Gorakhanath Railway

Station,Chapada, His date of casual employment has been irdicated

in the certificate given by the Permanent Way Inspector,Cuttack-




P,D,C, Cons truction, South Easte n Railway, Corakhnath,dateg

5.3.1974 (Mmnexure-1), It ie stated that the applicantw as

posted at different places such as Raghunathpur, Talche E,

Mancheswar ang Cuttack etc, without break in his Ccasual

€émployment in constructioen work and other work under the

South Eastern Railway, It ig stated that the applicant,while

continuing as such, g0t temporary status with e ffect from

1.1.1981 and was confirmed in hisg Post on 222,1991, vige

letter at AlnexUre-2, the applicant was informed that he

would be retiring from Railway service o SUperannuation with

effect from 31.7,1994 on attaining the age of 58 years,It

would be evident from Alnexure~2, that at the time of his

retirement, the applicant was working as Ganguan ang his last

Pay Was Re 931/-,It is stateqd that even though after the

retirement, the applicant submitted his pensiocn papers alongwith

joint photographs etc, but, til] tolay, be has not been granted

any pensimary bene fits, It is stated that after submissim

of pensicn papers and photographs etc,the applicant had also
personally pursued the matter in the Railway office for grant

of pensio, But he was infor

that he would

med orally by the conce medq authority

Not be entitled tg pénsim as he has not completed
the requisite years of qualifying service, The g rievance of
the applicant is that he was not allwved any pensionary benefitg,

His service taken into Conside ration fromthe date of recognition

of his temporary status tillhis date of retirement comes to eight

years and five months,which is not g requisite qualifying service

to earn fentitle him any pension,




In suwch calculation, the Respondents have taken into account
50% of temporary pericd of service of the applicant for
determining the length of qualifying service,There is no
Railway Rule,yet to support this method of Calculation,But
Such calculation has been made on the basis of a circul gr
dated 8,6,1987 (Anrexure-3),In the result, the applicant

has been deprived of getting any pensionary benefits, It is
stated that if the entire period of service rendered by the
applicant from 15,12,1971 to 31,7.1994 is taken into acc ount,
by the Respondents, then the applicant would be entitled to
fiis pensionary benefits on the basis of his requisite period
of qualifying service, In this connectim, leamed counsel
for the applicant, has also relijed Upon a decision of the
Ernakulam Bench of the Central Administrative Tribunal
reported in (19M)9ATC 95 (pP.Narayan Vrs, Union of India and
others and stated that as per RUle 4 of pension rules,
temporary or officiating service rendered without interrution
Py confirmation in the same or different post shall count in
full as qualifying service, Hence in the instant case of the
applicant, 50% of his temporary service as has been takep for
determining qualifying service may not be held goad law, a

re ferenCe was also made to Section 3(7) of the Railway act, 1980
and Railway EStablishment Code (Vol.1) Rulevlo 3(3) amd the

recomrendation Of the 3rd pPay Commission, It is further stated

that the applicant ha also approached the authorities ™ severa]
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occasions and he has also made representation to that

e ffect on 25,1,1995 which is still pending, It is ,therefore,
submitted that direction may be given to the Respondents

for grant of pensionary benefits to the applicant and further
directicn may be given to the Respondents for calculation

of qualifying service of the applicant for pensionary benefits
after expiry of six months Of his casual employment by
recognising his temporary status and the Railway Board's

circular at Amnexure-3 be modified accordingly.

1 Counter has been filed by the Respondentsglt is
admitted in the counter that the applicant was engaged as

a Casual Khalasi w,e,f, 15,12,1971 and got temporary status
with effect from 1,1,1981 and was confirmed in his post on
2,2,199}. It is submitted that the case of the applicant
»;as'éxa.;r&n)ed and qualifying periad of service of the applicant
comes to 9 years,ll months 15 days and the same has been

held to be 10 years, The applicant's case for grant of pension
has been processed and he will be paild pension after processing
is over and such pension will be paid with effect from 1,8,1994
as per the Rules, It 1s further stated that the rule in
guestion for granting temporary status applies to casual
labourer in open line, FoOr project casual labour, a minimum
period of 360 days of continuous working is required as m

1,1,1981 or thereafter as per Inderpal Yadav'e case,In this

way, the Respondents have requested that the Original application

filed by the applicent is devoid of merit and is liable tobe
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dismissed,

4, We have heard sShri 8, p, Mohanty, learned counsel
for the applicant and shri B.Pal, learned Senior Standing
Counsel appearing on behalf of the Respondents and pe rused
the whole records,

5. Learned counsel for the applicant has vehemently
argued that the applicant was engaged as casual labourer on
15,12.1971 and since then he has been working with Railway
without any break till the date of his retirement i.e.
31.12.719’-54 but illegally the said pericd of engagement has
not been taken into consideration for granting pension in
favour of the petitiorer.It is submi ted that te services
of the applicant after expiry of six months of Casual
employment must be taken into consideration for computation
of his qualifying service and the Railway Board's circular
at Alnexure-3 may be modified accordingly, Learned counsel]
for the applicant My,Mohanty relied upn the decigim of the
Hon'ble Supreme Court in the case of L,ROBERT D' SOUZA VRS,
EXECUTIVE ENGINEER, SOUTH EASTERN RAILWAY AND AVOTHER reported
in AIR 1982 SC 854; , In the case of INDERPAL YADAV VRS.
UNICN OF INDIA AND OTHERS reported in 1995 (2) scC 648,

and argued that the periad of service of the applicant after
expiry of six months of casual work, must be taken into

consideration for computation of his qualifying service for

the purpose Of pension,
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- On the other hand, leamed Senior Standing
Counsel My, Pal, appearing on behalf of the Respéndents has
oppOsed these arguments of the learned counsel for the
applicant and stated that according to Railway pPension
Rules, Railway servants who has completed less than ten years
of qualifying service is only entitled to gratuity and not
pensicn,He has also referred circular issued by the Railway
Board at Annexure-3 and catended that in view of the Railway
Board's Circular isswed by the Railway and pension rules,
the applicant is not entitled to full pension and helis aly
entitled to the pension taking into consideration the ten

years of service of the applicant,

6. ~ We have given our thoughtful consideration to the
arguments of both the parties and also given utmost attention

to the citétions referred to by the learned learned counsel

for the applicant, In the Manual Of Railway Pension Rules,

1950, the qualifying service has been defined in rule 104 which xe
reads as followsg=

"104,The quantum of ordinary gratuity/pension and
death cum retirement gratuity depends mainly on
my the folloﬂinc_; three factors;l) lengt.:h.of qualifying
se rvice~-cntinuocus temporary of officiating service
under the Government of Indis follaved without
interruption by confirmation in the same or any
cther post in full as qualifying service except:-

i) peridis of temporary of of ficiating
service in a non-pensionable estagblishment,

ii) periods Of casual/daily rated service
and periods of service of casual employees

treated as temporary on completion of
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six months' continuous service until they
are absorbed against regular temporary/
permanent posts®,

The Menual of Railway pension Rules, 1950, more particularly,

Rule-623 provides that a Government servant who has

Campleted less than ten years qualifying service is entitled

to mly gratuity,pension is granted to a railway servaat,who

have completed ten years or maze qualifyiny service,Railw ay

Board' s letter No,E(NG)/11/85,/CL /6,d ated 28,11,1986;.

provides as follawwss~

e A\

“Counting of the pericd of service of project
Casual labour after their attainment of temporary
status as gqualifying service for pensionary
benefits o absorption #f reqular employment on
Railways,

In the Ministry of Rly's letter No,E(NG)/
11/78/CL/12,3ated 14,10,1930, it w as 1aid daown
that half the period of e rvice put in by casual
labourers on open line after attaining temporary
Status would count as gualifying service for
pension on their eventual absorption in regular
enployment, It was added therein, havever, that
labour employed on projects (or project Casual)
Labour ) will not come under thd purview of the
said orders,

2e AS railway administrations are aare,the
Pene fit Of temporary status has since been extended
CO project casual labour vide Ministry of Rlys's
letter No,E(NG)11/84/CL/4] dated 1.5,1984 read with

this Ministry's letter of same number of dated
11,9.1986,

3 In the PNM meeting between the Board and the -
NFIR the Bederation had requested that in the case
Oof project casual labour also half the service
rendered by them , after attaining temporary status

if the same follaved by absorption in regular edployment



. should be reckoned as qualifying service for
pensionary benefits,

4, The Ministry of Railways have conside red
the matter and have decided that in the case of
project casual labour too, half the service
rendered by them, after attaining temporary status
in terms of the instructions of 1.6,1984 amd
11.9.1986 referred to in para-2 supra,will be
reckoned as qualifying service for pension, m
thelr eventual absorption in regular employment,
The conditions attached to reckoning of such
service for pensionary benefits as enjoined in
the Ministry of Railways'letter of 14,10.1980
cited above, will mutatis mutandis apply in the
Case of project casual labour also",

Para=-2005 of the Indian Rly, Establishment Manual, Vol,II also
provides the rights Of a casual labourer are as followsji-

"2005.Entitlements and privileges admissible to
casual labour who are treated as temporary(i.e,
given temporary status )after the completion of
120 days or 360 days of continuous employment
(as the case may be ),

(a) Casual labour treated as temporary are
entitled to the rights and benefits admissible
to temporary railway servants as laid dawn in
chapter XXIII of this Manual,The rights and
9 privileges admissible to such labour also include

the benefit of D & A rules,Hwever,their service

/ prior to absorption in temporary/permanent/regular

/ 2 MY cadre after the required selection/screening willnot
count for the purpose of seniority and the date o
their regular appointment after screening/selection
shall determine their seniority vis-a-vis other
regular/temporary employees, This is, havever, subject
to the provision that if the seniority of certain
individual employees has already been determined in any
other manner either in pursuance of judicial decisims
or otherwise,the seniority so determiazed shall not
be altered,

Casual labour including project casual labour shall
be eligible to count only half the pericd of service

rendered by them after attaining temporary status
on completion oOf prescriosed days of continuous
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employment and before regular absorption,as
qualifying service for the purpose of pensionary
benefits,This benefit will be admissible only

after their absorption in regular employment,Such
casual labour,who have attained temporary status,

will 2130 be entitled to carry fomward the leave

at their credit to new post on absorption in regular
service.Daily rated casual leboux will not be entitled
to these benefits.,

(b) Such casual labour ...

(c) No temporary posts shall be created to
accomnad ate such casual labour,who acguire temporary
status, for the conferment of attendant vdenefits like
regular scale of pay, increwent etc, After absorption
in regular employment, half of the service rendered
after attaining temporary status by such persm
pbefore regular absorptim against a regular/temporary
permanent post,will qualify for pensionary bene fits,
subject to the conditions prescrined in Railway Board's
letter No,E(NG)/11/73/CL /12,d2ted 14,10,1980 (letter
No.E(NG)11/35/CL/6,dated 28,11.1936 in the case of
Project casual labour)®,

-~

pensim signifies pensioner wages and it is earnped in lieu

of the service put in by an employee, Regularisation is a

sine gquo non for grant of pension meaning therebyA regularisetion
is a pre-requisite for grant of pension,

7. A casual labour has been defined in para 201(l) of
Chapter XX of the I.R.E.M,Vol,II as one whose employment is
intermittent, sporadic or extends over a short period or continued
from one work to another work, Under Rule-2005 of I,R.EM,Vol.II
1990 Edn, and rule-31 of the Railway Services ( Pension)Rules,
1993, and provisions of rules 101,102 and 409 (ii) of Manual of

Railway Pension, Rules,1950 lays dosn that pensionary benefits

would be zdmissible to the casual labourer attaining temporary
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status and after they are avsorbed in Gr,n post,Rule-2006

Of I.R.EM VOL,II 1990 Edn, lays down the law regarding
absorption of casual labour in regular vacancy,it has been

laid dovn therein that such absorption is not automatic but is
subject, inter alia to availability of vacancies and suitanility
and eligibility of the individual casual labourer and rules
regarding seniority, unit method of absorptichetc, decided

by the Railway Board. Sometimes,casual labourers with temporary
status,despite rendering service of so many years, are not
regularised ., In that Case,Justice,equity anmd fair play

demands that fixation of deered provision shall be applicabple
in swh situation. In the case Of GITA RANI SANTRA aAVD AVOTHER
VRS, WION OF INDIA AND OTHERS reported in (1997) 36 AaTC 396 (FB)
it was held that despite nonregularisation of Casual labourer
with temporary status who has been working cmtinuously for a
long period, shall be deemed to have been regularised on the
date of normal age of SUpe rannuation if he completes 20 years
Of service after tenporary status for the purpose of getting
pension,In the case reported in (1994) 28 ATC 462 Madan Singh
Vrs. Union of India it w,s held that only 50% of service rende red
by a casual labourer after temporary status shzll be counted

as qualifying service for pension under rules.

1
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8, In the instant case,the applicant acquired
tenporary status on 1.1.1981 and was regularised/confirrred with
effect from 2,2,1991,But the applicant never agitated this
fact before any competent authority or the court that he

should have been granted temporary status just after completion
of six months from the date on which he was engaged as casual
labourer,Therefore,the argument of the learned counsel for the
apéliCant that the engagement o©f the applicant from 15,12,.1971
Till the date of his retirement should be taken into
cmsideration for the purpose of pensim does not hold good,

in view Of the above rules meant for casual labourers,

9. We are,therefore, of the opinion that the Re spondents
have rightly taken into cmsideration ten years of qualifying
Service for the purpose of pension and have rightly denied to
take into consideration the full period of service of the
applicant for the purpose of pension as he does not fall im

any of the provisions of the rules for entitlement of full
pension,

10. Therefore, the Respondents are hereby directed to
pay the pension of the applicant taking into cmsideration

the ten years of qualifying service on the date of superannuation
within 30(thirty) days from the date of receipt of a coy of

this order,
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11, with the observaticns made in para-10 above,
the Original Application is disposed of leaving the parties

t o bear their own costs,

<\f roh Iy (fo%#m\w

VICE-CI ALk MEMBER(JUDICIAL)

KNM/CM,




