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IN THE CENTRAL ADNISTRATIVE TRIBUNN. 
CUrTACK BENCH: CUIT ACK 

01-~IGINAL APPLIC?TION NO, 454 OF 1995, 

Cuttick this the 	day of April, 1993. 

ankar Malia. 	 p1iC ant, 

-ye rsus- 

Union of India & Others. 	... 	 endents• 

( For Instrtions ) 

Whether it be referred to the reporters or not? 

Whether it be circulated to all the Benches of the 
Central M.-unistrative Tribunals or not ? 

VICE-cn r3ER(J)ICI zL) 
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CERNJ 7PNISTRATIVE TRIBUNlL 

C'JTTCK 3ENCH:CUTTACK, 

ORIGINALZPLICA2ION NO, 454 of 1995. 

Cuttack this the 211J day of April,19 

C 0 R A M; 

THE HONOURABLE MR. SOMNATHO1 	CE-CH?IR 

ND 

THE HONOL1RA3LE MR. .K. AGARWAL, 	l3ER(JUDIIAL) 

Shri Sankar Malla, aged about 59 years, 
Son of late Ananda tl1a,vj11age_ 
Chap&a,Po.Na1ioara,Dist,Jagatsirighpu, 	•.. 	ADPLICANTe  
BY LE'G.TL pR7CTITIQjER:... WS.S.K.Mchanty,S.F.Mohanty,p.K Lena 

M v oc ates. 

-Ve rSUs, - 

1, 	Union of India iepresented through its 
Chief General 	nager,S. E.Rai1wa, 
Garden Reçh,Ca1Cutta, 

Seni or P roject Manager, He ad qua rte rs, 
South Eastern Railway,Bhubaneswar, 

Deputy Thief Iersonne1 Officer(Con.),s,S.ka, 
Bhubaneswar. 	 .., 	 RESPOMDENTS 

3Y LECA PRTITIONER ; /S.B.pal,O.N,cjiosh,Senior Standing 
Coufl1(Ra±Jnys), 

ORDER 

MR. 5.1<._ACARWAL, t:BER(Ju1JIcIAL) :.... 

In this Original Application,, under section 

( 	 19 of the 	ministrative Tribunals t,1985,the applicant has 

prayed the .foiIQ-ing  reliefs:- 

) a 	to gi dictior for grant of pensiorlary 

benefits to the applicant; 



I.' 

b) 	to give further direction for calculatior) 

of qualifying service of the applicant 

f or pension-ary benefits after expiry of 

6(six) months of his casual errloyrrnt 

by tCCO5iflg his teiTorary 	tUs.; 

C) 	rftle Railway Joard's Circular in Nìnexure-3, 

requiLs a mification to Cover the Case 

of the applicant in the l±jht of discussj, 

and to that effect necessary direction to 

the Railway Authorities may have to be 

issued so that the entire pericd of his  

service from the date of recognition of 

terrorary status to the date of confirmation 

will be treated tuards pensionary benefit, 

d) 	and pars such Or such other order , as may be 

deerred just ai. prcer; 

2. 	 In brief, the facts of this case, as stated by the 

applicant are that, in the year 1969,the South Eastern 

aiiway,Ccrrulsor11y acquired certain lands Of the applicant 

for cstri.ction of Railway line and Inc  sIderaticn of the 

Corrulsory acquisition of land,the applicant was appointed 

as Khalasi on casual )ajs with effect from 15.12.1971 ue: the 
- 

South Eastern Railway, and was posted at Gorakhanath Railway 

Station,Chapada. His date of Casual enloyntnt has been irdicated 

in the Certificate given by the Permanent Way InspeCtor,Cuttack_ 
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.D.C. Con-S truc ticir., South Eastern Railway, Gorakhnathcied 

5.3.1974 (ne7u_1). It is stated that the app1ica ntw as  

posted at different ples sch as Raghunathpu Taicher, 

Manche swat and Cuttack etc, Without break 
in his Casual 

employnEnt in cor13trtjon work and other work under the 

South Eastern Railway•  It is stated that t 	applicant,whj1 

ctirjujg as sch, got teMporary status with effect from 

1.1.1981 and was confjrrd in his post cn 
Vide 

letter at Aflnexure.2 the 
applicc- was lnforrred that he 

would be retiring from Railway Se rvice on Sterannuatjon with 

effect from 31.7.1994 on attaining the age of 58 years.It 

would be evident from Aflnexure_2 that at the time of his 

retirernt,t 	
applicant was Working as Gangr.

an and his last 
pay wa R. 931/-.It is 

stated that even though after the 

retirent, the applicant submitted his pension papers alongith 

j olrit photographs etc, but, till tcday, he has not been grant 
ed 

aY PCflS±Qary benefjts.It is stated that after submj55j cn  
of pensicn papers and photographs etc,the 

3PPlicant had also 
perscnally prsuea the matter in the Railway office for grt 

of pensi. But he was inford orally by the Conceed authority 

that he would not be entitled to pensicn as he has not 
completed 

the requisite years Of qUaiifjg service. The griEvance of 

the applicant is that he was not ailGied any pens iary benefits. 

His service 
taken into C onside rati on fromthe date of recognitj0 

of his teat)Grary status tillhj5 date of retirent Comes to eiQht 

years and five months,which is not a reclu-;.site qualifyjg service 

to earn /entitle him any pensicn 
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In s.ch calculation, the P..esporents have taken into account 

50% of temporary peri of service of the applicant for 

determining the length Of qualifying service.There is no 

Railway RU1e,yet to support this irxethcd of calculatjon.But 

s uch calculation has been made on the basis of a CjrCule(r 
cted 8.6,1987 ( 1rxure._3),In the result, the applicant 

has been deprived of getting any pensionary Denefits. It is 

stated that if the entire period of service rendered by the 

applicant from 15.12,1971 to 31.7.1994 is taken into account, 

b the Respondents, then the applicant would be entitled to 

hj pensionary benefits on the basis of his requisite period 

of qualifying service, in this connection, learrd couns el 

for the applicant, has also relied upon a decision of the 
Erflakularri Bench of the Central Administrative Tribunal 

reported in (139c 95 (P.Narayan Vrs, tiiion of India and 

others and stated that as per Rule 4 of pension rules, 
terrpora ry or officiating service rendered without interruption 

by Confirmation in the same or different post shall count in 

full 85 qualifying service.ince in the instant Case of the 

applicant, 50% of his terorary service as has been taken for 

determining qualifying service may not be held good 1w. A 

re fe rence was also me to Section 3(7) of the Railway Jct, 1980 

and Railway EStablishmant Code (Vol.1) Rule 10 3(3) and the 

rec orrrie nd a ti on Of the 3rd P ay C ommi S i On, It is Lu rth e r stated 

that the applicant had also app roached the authorities cri several 
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casions and he has also me representation to that 

effect on 25.1.1995 which is still pending. It is ,therefore, 

submitd that direction may be given to the Respondents 

for grant of pens ionary berfits to the applicant and further 

direction may be given to the Respondents for calculation 

of qualif1 ing service of tie applicant for penSicnary benefits 

after expiry of six months of his casual err1oyment by 

recognising his terrorary status and the Railway Board's 

circular at N1riexure3 be mjfjed accordingly. 

3. 	Counter has been filed by the Pspondentst is 

d mit ted in the counter that the applicant was engaged as 

a Casual Khalasi w.e.f. 15.12.1971 and got terrorary status 

with effect from 1.1.1981 and was confirned in his post on 

2.2.1991. It is submitted that the case of the applicant 

was examined and qualifying perid of service of the applicant 

C ones to 9 ye ars, 11 months 15 days and the sane has been 

held to be 10 years. The applicant' S case for granb of pension 

has been prcessed and he will be paid pension after pressing 

is over and such pension will be paid with effect from 1.8.1994 

as per the Rules. It is furhe r stated that the rule in 

question for grenting teirporary status applies to casual 

labourer in open line. For project casual 1aboiir, a minimum 

pari. of 360 days of continuous working 15 roquired as Qi 

1.1.1981 or thereafter as per Inderpal Yadav'S CaSe.In this 

way, the Respondents have requested that the Original application I 

filed by the applicant is devoiñ of ne.rit and is liable tobe 
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d i s iid ss ed 

We have heard Shri S.P.Mohanty,learned counsel 

for tie applicant and Shri 3.Pal, learned Senior Standing 

Counsel appearing on behalf of the Respondents and perused 

the whole records. 

Learned counsel for the applicant ha veherently 

argued that the applicant was engad as casual labourer on 

15.12.1971 and since then he has been working with Railway 

without any break till the date of his rctirerrnt i.e, 

31.12.19;4 but illegally the said pericd of engarrent has 

not been taken into consideration for granting pension in 

favour of the petitiorr.It Is subrni±ed that tie services 

of the applicant after expiry of six months of Casual 

errloyrnerit must be taken into Consideration for conputation 

of his qualifying service and the Railway Board's circular 

at Aflnexure-3 may be mified accordingly. Learzd counsel 

for the applicant Mr.Mohanty relied upcn the decisii of the 

Hb1e SuprerrE Court in the case of L.ROBET D' SOUZA VRS. 

EXECUTIVE ENGINEER,SourH EASTERN RAILWAY ?D MOTHER reported 

in AIR 1982 SC 854; , In the case of INDERPAL YADAV VRS. 

UNION OF INDI A AND or HERS rep orted in 1995 (2) 5CC 648 1  

and argued that the periñ of service of the applicant after 

expiry of six mcrths of Casual work, must be taken into 

consideration for computoticn of his qualifyinc service for 

the purpose of pensiri. 
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On the other hand, learned Senior Standing 

CoUnl Mr.  Pal, appearing on behalf of the Respndents has 

opposed these argurrents of the learned counsel for the 

applicant and stated that according to Railway pension 

uleS, Railway servants who has corrpleted less than ten years 

of qualifing service is only entitled to gratuity and not 

pensiofl.He has also referred circular isstEd by the Railway 

Board at nnexure-3 and c'tended that in view of the Railway 

Board's Circular isd by the Railway and pension rules, 

the applicant is nt entitled to full pension and he is only 

entitled to the pension taking into ccnside ration the ten 

years of service of the applicant, 

6. 	We have given our thoughtful consideration to the 

argurrents of both the parties and also given utmost attention 

to the citations referred to by the learned learned counsel 

for the applicant. In the Manual of Railway pension Rules, 

1950,the qualifying service has been defined in rule 104 which • 

res as fo1ls; 

l04.The quantum of ordinary gratuity/pension and 
death cum retirenent aratuity dapnds mainly on 
the  fol1oiing three factors;l) lenoth of qualifying 
service-continuous temporary of officiating service 
under the Governrrent of India follu'ed withoit 
interruption by confirmation in the sane or any 
other post in full as qualifying service except:- 

peris of telrporary of officiating 
service in a non-pensionable establishrrent. 

peris of casual/daily rated service 
anJ perio1s of service of casual ertlees 

treated as te;Tor- on corrpletion of 



six mcLh' continuous service until they 
are absorbed against regular terrorary/ 
permanent pOs;s 

The fnual of Railway pension Rules 15O, more p a rt ic ul arly, 

Rule623 provi1es that a GOVernrrt 	rvant who has 

Cpleted less than ten years quaiifyir service is entitled 

to only gratuity.ensjon is granted to a railway servantwh0 

hcve completed ten 	es or me 	alif2ih vice, 

s letteL NO 	(NG/1l,35/ci/6, 

provides as folls:.. 

Oounting of the pericd of service of project 
casual labour after their attairment of tenorary 
status as qualifying service for pensionary 
benefits cn asorption 	regular eLloyiint on 
Railw ays, 

In the Ministry of Rly' S letter No, E(NG/ 
11/78/CL/12,dated 14.10.1930,itw a 11d dn 
that half the period of service Out in by casual 
laborers an open line after attaininq teuorary 
status would cot as qualifying serv2.ce for 
pension on their eventual absorption in regular 
e nl jnnt • It was eded the re In, h'eve r, that 
labour erlyed Cn projects (or project casual) 
Labour ) will not come under tid purview of the 
said oiers1  

2. 	As railway administrations are Jare,the 
benefit of terrorary status has Since been extended 
to project casual labour vide Ministry of Rlys's 
letter NO.E ( NG 11/3 4/t/41 dated 1.5,1984 read with 
this Ministry's letter of same number of dated 
11,9.1936. 

3 	In the PNM net1ng between the Board and the 
NFIR the fderation had requested that in the case 
of project Casual labour also half the service 
rendered by them ,after attaining tertorary status 
if the s ae foil o e d by abs orpti on In regular e by rre nt. 
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should be reckoned as qualifying service for 
pensionary benefits. 

4. 	The Ministry Of Railways have cnside red 
the matter and have decided that in the case of 
project casual labour too, half the service 
rendered by them, after attaining temporary status 
in terms of the instructions of 1.6.1934 and  
11.9.1986 referred to in para-2 Supra,will be 
reckoned as qualifying service for pension, Q 
their eventual absorption in regular emplcjment. 
The conditions attached to reckoning of such 
service for pensionary benefits as enjoined in 
the Ministry of Railways' letter of 1.10.1960 
cited above, will mutatis mutandis apply in the 
case oE project casual labour e1so 

para-2005 of the Indian Rly. Establishntrit Manual, Vol.11 also 

provides the rights of a Casual 1bourer are as fo11is;- 

4 2005.Entitterrents and privileges admissible to 
casual labour who are treated as temporary(i.e. 
given temporary status )after the completion of 
120 days or 360 days, of c ont in uou s e rr 1 o: rrn t 
(as the case may be ) 

(a) 	Casual labour treated as temporary are 
entitled to the rights and benefits admissible 
to temporary railway servants as laid din in 

(Th 	 chapter C(III of this Manual.The rights and 
V 	 privileges admissible to s'.ch labour also iaclxe 

the benefit of J & A 	s.Hor,,,eve Ha'er,thejr service 
prior to absorption in temporary/pc rmanent/regu1a 
cadre after the required selection/screening wilinot 
count for the purpose of seniority and, the date cf 
their regular appointment after screening/selection 
shall determine their seniority vis-a-vis other 
re gui ante rnporary en-ployees.This is, heve r, subject 
to the provision that if the seniority of certain 
individa1 employees has already been determined in any 
other manner either in pursuance of jñicial decisions 
or otherwise,the seniority so determined shall not 
be altered. 

Casual labour inc1i.xing project casual labour shall 
be eliib1e to count only half the perio5 of service 
rendered by them after attaining temporary status 

on completion of prescrijed days of 
COfltjflUO5 
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errloynEnt and before regular absorption,as 
qualifying service for the purpose of pensionary 
benefits, 2his benefit will be &Iriassible only 
after their absorption in regular en'loyrint.Such 
casual labour,who have attained terporary status, 
will e133 be entitled to carry foad the leave 
at the i r C red it to new p03 t. on abs orp t ion in regular 
Se rvice.Daily rated casual labour will not be entitled 
to these benefits. 

Such casual labour 

No terrorary posts shall be created to 
aCcorrn1ate such casual labour,who acquire terrorary 
status, for the ciferrcent of attendant oenefits like 
regular scale of pay, incre[ent etc. After asOrption 
in regular errlorrent,half of the service rendered 
after attaining terrporary status by sih persi 
befote regular absorr-)tiQn against a 	gular/terrorary 
permanent post,will qualify for pensionary benefits, 
subject to the conditions prescribed in Railway Board' s 
letter No.E(NG)/11/73/Ci /12,dated 14.10.1980 (letter 
No.E(NG)11/B5/L/6,dated 28.11.1936 in the CEse of 
Project casual labour). 

PeniQ1 signifies pensioner wages and it is earned in lieu 

of the service put in by an erloyee. Regularisation is a 

Sine qUO nai for grant of ensii rraning thereby regularise.-tion  

is a pre-requisite for grant of pension. 

7. 	 A casual labour has been defined in para 21(l) of 

Chapter )C( of the I.R.E..,Vo1.II as one whose etrploymnent is 

jnterrnittent,sporic or extends over a short period or Contind 

from cne work to anther work. Under RU1e2005 of 

1990 Edn. and rule-31 of the Railway Services ( Pension) Rules, 

1993, and proviSIOnS of rules 101,102 and 409 (ii) of Manual of 

Railway pension, Rules, 1950 lays din that pensiOnary benefits 

:ould be 7qdrrLissible to the casual labourer attaining terrorary 



status and after they are absorbed in Gr.D p0st,RUle-2006 

of I.R.E2 Vol.11 1990 Edn. lays din the 17 rega.ing 

ab-sorption of casual labour in regular Vacancy,it has been 

laid dun therein that sh absortjon is not automatic but is 

subject, inter alia to availability pfvacancis and suitaility 

and eligibility of the individual casual labourer and rules 

regarding seniority,unit rIEth. of absorptietc, decided 

by the Railway Board. Sorretimes,casual labourers with terrorary 

status,despite rendering service of so many years, are not 

recularjsed . In that Case,Justice,equity and fair play 

det,ands that fixation of deend provision shall be applicar)le 

in such situation. In the Case of GITA RNI SJTRA AND MOTHER 

VRS, WION OF INDIA AND orI-Rs reported in (1997) 36 ATC 396(F6) 

it was held that despite nonregulaisatjon of casual labourer 

with terorary Status who has been working CQtinuously for a 

long pericd, shall be deered to have been regularised on the 

date of normal age of superannuation if he corrpletes 20 years 

of service after teirporary, status for the purpose of getting 

pension, In the case reported in (1994) 213 ATC 42 Madan Singh 

yrs. Union of India it w.,s held that only 5O of service rendered 

by a casual labourer after terrporary statue shall be counted 

as qualifying service for pension under rules. 



-12- 

E3. 	 In the ins:ant case,the applicant acquired 

terporary status on 1.1.1981 and was regularised/confirried with 

effect fron 2,2.1991.But the applicant never agitated this 

fact before any corretent authority or the court that he 

should have been granted terrorary status just after corrletjon 

of cix months £ torn the d ate on w hic h he was en gaged as C s Ua]. 

labourer.TI-erefore,the argurrent of the learned counsel for the 

applicant that the engageirnt of the applicant from 15.12,1971 

till the date of his retirecent should be taken into 

cccsideration for the purpose of pensii ds not hold goode  

in view of the above rules rreant for casual labourers. 

9. 	We are,therefore, of the Opinion that the Respondents 

have rightly taken into cside ration ten years of qualifying 

service for the purpose of pension and have rightly denied to 

take into consideration the full period of service of the 

applicant for the pUrpOse of pension as he does not fall in 

any of the provisions of the rules for entitlement of full 

pension. 

10. 	Therefore, the Respondents are hereby directed to 

pay the pension of the applic.nt taking into consideration 

the ten years of qualifying service on the date of sterannuation 

within 30(thirty) days from the date of r.ceipt of a  coy of 

this order. 
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11. 	With the ObSVtis rne in para10 above, 

the Original 4ppli.cation is disposed of leaving the parties 

to bear tLEir 0,/fl C0t, 

VICE-C uz- 	IBER(J UDICIL) 

KN WCM. 


