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CENTRp AD1INIS2RATIVE IRI3UNzj, 
OUTTACJ< 3ENCH:CUTTK, 

ORIGINM. APPLICATLN N444 OF 1995 

Cuttck, this the \day of January,1097 

HJN)URA31i SHRI NSAHU, MEM:3ER(M:NIsTi-ATI) 

Karnalpada Ghosh, 
son of late Thakoharj Ghosh, 
c/o Nepal Prakash Samanta, 
Jagannath Colony, 
Sibaji Nagar, 
Tulsipur, Cuttack-8 	 .... . 	 Applicant 

-versus- 

Uni9n of India, represented through 
Its Sec re tary, R il: ay, 
Railway ihavan, 
New Delhi. 

Chairman, Railway 3ard, 
Railway 3havan, New Delhi. 

General Manager, South Eastern Railyay, 
Garden Reach, Calcutta-43, 
West Bengal. 

Senior Divisional Enineer, 
South Eastern Ra.lway, 
Sarnhalpur. 

Divisional Railway Manager, 
Chakradharpur Divisioo, P.3-Chakradharpur, 
DisL.Singhbhum dest, 
Bihar. 

Railway  30ard Service, 
throogh its Chairman, 
Railway Board, 
Railway 3hawan, 
New Delhi. 	 •8•0 

	 Respondents 

plicant 	 - 	 M/s D.F.Dhalsarnant & 
N.P .Sam ant. 

spondents 	 - 	 Mr.L.Mohapatra 
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In this application fileJ uruer 3ection 19 

of the Administrative Tribunals Act, 1985, the prayer 

is to direct Respondent No5 to release the gratuity 

amount of Rs.44,138/ with interest and the additional 

amount of Rs.2507/- deducted from the salary of the applicant 

towards house rent for three months, namely, Uecemher 1990, 

Jariary and February 1991. The applicant was allotted 

ailway quarter on 25.7.1983 at Chakradharpur while working 

as I.O.., Grade-Il. He was thereafter transferred to Bandhamura 

on promotion as I.O.,, Grade-I on 14.11.1986. He was 

transferred back to Chakradharpur on 24.7.1988. He was 

again transferred from Chakradharpur to Bolangir with effect 

from 26.1.1989. The applicant eventually retired from 

ervice on 28.2.1991 from Bolangir as I.O.'., Grade-I. 

He did not vacate the quarter on his transfer to BOlangir 

till a few days before his retirenent. This quarter was 

ultimately vacated by him on 12.2.1991. 

2. 	 The Railway administration treated the 

overstay even after transfer from Chakradharpur as unauthorised 

occupation and levied damage rent with effect from 1.4.1989 and 

penal rent prior to 1.4.1989. For the period from 26.1.1989 

to 31.3.1989, they charged three times the penal rent 

at 13% of thepay and from 1.4.1989 to 12.2.1991 they 

charged damage rent at Rs.15/- per sq.metre. They have 

already deducted from the salary of December 1990 and January 

and February 1991, Rs.3036/-. They raised a net demand 

of Rs.16, 070.05 recoverable from the )CRG payable to the 

applicant. It is in this background that this O.A. has been 
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filed and the relief mentioned abovo has been prayed for. 

3. 	 Sri t.P.Dhalsamant, learned counSel for the 

applicant, made two important submissions before inc on 

16.5.1996. He stated that norinal rent was deducted from 

his pay after his transfer from Ohakradharpur during 

his stay at 3clangir. His sUnissitn was that having 

deducted the rent or licence fe in a norml manrer,there 

-y 

is no justification to arri\re at a finding that the 

applicant was an unauthorised occupant. The second submission 

made was that during his stay at .3olangi:, he hac' been 

transferred to ChakradharLur at least twice by separate 

orders. In an affidavit: filed on 16.11.1996 he stated that 

on 17.8.1989 the Senior Divisional Personnel 3fficer, vide 

his order No.205/39, transferred Sri 3.N.Ehagat in place 

of the applican without giving a postino order to the 

appiloant. )n 13.3.1990 th sanie authority, vide its 

order No.65/90, transferred one Sri G..icao in place of 

the ap1ioant cancelling the earlier posting order of Sri 

3.N.3hagat. Jn 11.10.1990 the Senior Divisional Personrel 

officer again passed another order stating that the said 

ri 	should relieve the applicant. It was further 

directed that as soon as the handing over is completed, the 

applicant should report to Senior D.E.N., Chakradharpur,for, 

further posting. Unfortunately, the authoricies could not 

enforce these transfer orders for one reason or another. 
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4. 	 in reply to these sUbrn.ssion, the 

RcspondenLs stated that che aplicant could have retained 

the Railway 4uarter fur a period of two months on request 

on payment of nornal rent or upto the end of the academic 

session on production of necessary certificate from the 

school or the college authorities. this request has not been 

made, Sri L.1ohapatra, learned counsel for the Respunerts, 

mentioned that the allotnont order automatically tands 

cancelled on oxpiry of the permitted period and recovery 

of rent beyond the permissible period should be made at the 

dage rent charges as prescribed in the Railway Board's 

letter No.F(X)1-6/ll/9 dated i.4.199. the bsi stand 

of the Respondents Is Li 	the applicant retained the Railway 

quarter at Ch&cradharur after transfer from Oh-akradharpur 

without even seeking prrnission for retention. 3ecause 

of the bifurcation of the Chakradharpur Liision and creation 

of a separate Sambalpur Fivisian, these occurred some delay 
for payment of gratuity. 

in processing of hIs casc As i.J.,Gradc-i, the applicant 

was handling stores, The Respondents expected to receive 

'No Demand Certificate' for the period he worked at 3o1enqir. 

Respondent No.4, the Senior Divisional Enqineer, S..Railway, 

sembalpur, was supposed to issue this 'No Demand Certificate'. 

It is admicted that after dcteining the sum of Rs.15,370/., 

calculated as eoove, the applicant is entitled to the payment 

f interest at the rate prescribed by the Railway Board 

stt.Sl.No,277/85 which stipulates 7% per annum beyond 

* 
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three months and upto one year, and 10% per annum beyond 

one yar. 

5. 	 Sri thalsamnt, learned councl for the 

appli.cant stated that on 6.9.190 he applicant addressed 

a letter to the Senior Divisional ngineer (Co-ordination), 

S..ii;y, justifying his retenion of the quarter at 

Chakradharpur. this ;as received by the office of the 

Dviin3j ail;ay Manager, Sambalpur, and the D..N, Sambalpur 

on 7.9.1990. Sri Dhalsamant also placed before we the 

decision of the Supreme Court, (1994) 28 ATO 516 (R.Kapur 

v. Director of inspection (Painting and Publication), 

Income 2ax and another). The facts 3f that case are that 

gratuity was withheld for not Vacating Government accommodation 

and for not paying damages levied, under the Rules for overstay. 

Te Supreme Ct held that the right of such a retired 

employee to gratuity is not dependent on his vacating the 

Government accommodation e  the Supreme Court enhanced the 

interest payable from 10% awarded by the ribunl to 18% 

per annujn. However, they stated that this is without prejudice 

to the Respondents' riht to recover the damages under 

FR 48-L. 

6. 	 Jn behalf of Sri L.r'1ohaptr3, Sri 3.K.Nay.aJc 

submitted a letter dated 23.12.1996 from the Senior Divisional 

personnel Jfficcr,.E.iailway, Chakradharr, to the effect 

that normal house rent was deducted while the appijcflt 

worked at 301angir on the basis of L.P.C. It was only at a 

later date the Respondents realised that the applicant 

failed to vacate the quartcr without seeking Permj510 
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7. 	 There are a large number of decisions 

by now to the effect that if an incumbent overstayed beyond 

the permissibleperiod, the aepartment has every tight to 

treat theperiod as uriauthorised occupation and deduct 

damage rent therefor. But there are three significant facts 

in this O.A. which requireJ. the Respondents to apply their 

mind before making the recovery. The three significant 

facts are; (i) iJeductiori of the normal licence fee which is 

positive evidence of the Respondents legitimisirig the stay 

beyond theermissib1e period en transfer; (ii) The applicant 

did apply for retention of quarter in his cFvn inimmitable 

style by a letter dated 6.9.1990. This letter was delayed, 

but still the Respondents should have replied to the applicant 

promptly that the rention of the qurter wa3 not permissible 

and the overstay would bet reated as uriauthorjsed occupation. 

The Respondents did not react to this letter dated 6.9,1990; 

and (iii) The applicant expected to be back at Chakradharpur 

because of the three orders of transfer attempting to send 

him back which ultimately aborted for reasons best known to the 

Respondents, but this created a legitimate expectation in his 

mind to go back to his old place in the last leg of his service. 

This is a reasonable explanation for not pursuing his efforts 

to obtain permission for retention of the quarter. 

8. 	 It is true the applicant should have filed his 

petition for retention of the quarter not on 7.9.1990 but 

within two months from the date of his relief from Chakradharpur. 

There was a delay of six months in filing this extension 

petition, but as I said above, the direction to charge normal 
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rent consistently for the entire period of twenty-two months 

is inconsistent with the declaration that the applicant was an 

unauthorised occupant. This is more so because the Respondents 

wanted the applicant to be back at Chakradharpur. The 

facts compel me to draw the conclusion that by their conduct 

they treated the applicant as a person continuing In the 

quarter with their knowledge and unexpressed consent. There is, 

theref ore, no justification to treat any part of the period 

of stay at Chakradharpur as unauthorised. 

9. 	 in view of the above, there is absolutely no 

justification for the Respondents to treat the applicant 

as an unauthorised occupant of thep remises at Chakradharpur 

and thereby deprive him of his legitimate dues. The Respondents 

shall calculate the interest at the r ate of 18% per annum as 

mandated by the Suprene Court with effect from theçeriod 

beyond three months after the date of his retiriient. On 16.5.1996 

I directed that the balance amount of gratuity payable without 

interest should be immediately made over to the applicant, and I 

am told at the Bar that as per the orders of this Court, the 

undisputed amount was made over. It is only on the disputed portion, 

the Respondents shall calculate interest at 18% per annum after 

excluding three months after the date of retirement till the 

date of payment. Interest on the undisputed portion shall be 

paid till the date of payment. These payments shall be made within 

a period of two months from the dateof receipt of copy of this order. 

The Application is allowed.  

Mid 	(MI NI .3T RAT lyE) __- 

Nay jcP. 


