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IN THE CENTRAL ADMINISTRATIVE TRIB UNAL
CUI'TACK BENCH; CUTTCK,

ORIGINAL APPLICATION NO, 421 OF 1995,

cuttack this the 2200\ day of april, 1998,

KRUP ASINDHU SWAIN, coee APPLICZNT,
- VERSUS-
UNION OF INDIA & OTHERS, sees RESPONDENTS,

( FOR INSTRUCTIONS )

1. whether it be referred to the reporters or not?

2. Whether it be circulated to all the Benches of the
Central Administrative Tripbunal or not?

(.aOMNAT (S.K. AGARWN»Y);VW\\R%/
VICE-CH a9¢ MEMBER (J UDICI aL)
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Central Administrative Tribunal
Cuttack Bench s Cuttack,

Original Application No., 421 of 1995,

Cuttack this the Q-Zm) day of april, 1998

CORAM; -

THE HONQURABLE MR, SOMVATH SOM, VICE-CHAIRMAN,
&
THE HONOURASLE MR, S.K.AGARWAL, MEMBER(JUDL,)

IN THE MATTER OF 3~

Shri Krupasindhu Swain, aged about
60 years, son of late Balakrishna
Swain, village-Chapada, Po,Nalibar,
Dist,Jagatsinghpur,

eees APPLICANT,
By legal practitiorer s Mr/s, S,P.Mohanty,

P.K.Lenka,
Mvocates.,

- Versus -

1) Union of India represented by the Chief
G re ral MRnager, S.E.Raillway,Garden
Re ach,Caicutta,

2) Senior Project lanager,Headquarters,
S.E. Railway, Bhubaneswar,

3) Deputy Chief personal Officer(Con.),
S.E, Railway, Bhubaneswar.

eov e k{ESPONDEIqI‘S.
8y legal practitioners- M/s.3.Pal,0,N, Ghosh,

Senior Standing
Counsel (Railways).
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MR, S.K.AGARWAL, MEMBER(JUDICIAL) 3-

In this Original application,under sectiom 19
6fthe administrative Tribunals Act,1985, the applicantsiprays
for a direction to the Respondents to grant pensionary bene £its
to the applicant and for a further direction to the respondents
to calculate the qualifying service of the applicant for
pensionary bene fits after expiry of six months of his casual
employment by rec ognising his temporary status anmd the
Railway Board's Circular at mnexure-5 requires modification

to cover the case of the applicant.

2. In brief, the facts of this case, as stated by

the applicant, are that in the year 1969, the South Eastern
Railway,compulsorily acquired certain lands of the applicant
for construction of Railway line and in consideration of the
compulsory acquisition of land, the applicant was appointed
as Khalasi on casual pasis with e ffect from 15,12,1971 under
the South Eastern Railway and was posted at Gorakhnath Railway
station, Chapada,His date of casual employment has been
indicated in the jdentification memo dated 8.4,1986 isswed

by the Railway Authorities,in amexure-l, It is stated

that the applicant was posted at different places such as

Raghunathpur, Cuttac k, Talcher, Patpur, Kerada and Mancheswar
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without break in his casual employment in construction

work and other work under the South Eastern Railway,It

l isstated that in the continuity of service, the applicant

| acquired temporary status with effect from 1,1.1931 and

i his temporary service was regularised with effect from

{ 1,2,1991 and he was confirmed in his post w,e,f, 2,2,1991,

f It is stated that vide letter at Annexure-2,the applicant
was infomed that he will be retiring from Railway service
o superannuation with effect f£rom 31,12,1993 on attaining
the age of superannwtion i,e, 53 years, Service certificate
icsued to the applicant shaws that at the time of his
retirement, the applicant was working as Store Watchman and
his last pay was gs. 919/-,The grievance of the applicant is
that he is not allowed any pensionary benefits,His service
taken fran the date of recognition of his temporary status
till his date of retirement calculated in Annexure-2,Comes
to 8 years onby which is not a recuisite qualifying se rvice
to earn him any pension,In such calculation, the Respondents
have taken into account 80% of temporary period of service
ofthe applicant for determining the length of qualifying
service,There is no Railway rule yet to support this methad
of caldulation,But such calculation has peen made on the
pasis of a circular dated 8,6,1987,In the result,the applicant

has been prevented/deprived of getting any pensionary benefits,

A reference has been made to Section 3(7) of the Railway act,
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1980 amd Railway Establishment Cade (Vol.1), Rule 103(3)

and the recommendation of the 3rd Pay Commission,It is

stated that the applicant had also approached the authorities
m<several occcasions and he has also made representation to
that effect on 28,1,1995 which is still pending,It is,therefore,
submitted that direction may be given to the Resp ordents for
grant of pensionary benefits to the applicant amd further
direction may be given to the Respordents for calculation

of qualifying service of the applicant for pensionary benefits
after expiry of six months of his casual eaployment by
recognising his temporary status amd the Railway Board's

circular at Annexure-5 be modified accordingly,

3s Counter has pbeen filed by the Resp omdents,It ig
admitted in the counter that the applicant was engaged as
casual khalasi w,e,f, 15,12,1971 and attained temporary

ftatus with effect from 1,1,1981 and was regularised w.e,f,
1.2,1991 and confirmed on 2,2,1991,It is stated that as per
Rule 623 of Railway Pension Rules',1950, A railway servant who has
completed less than ten yeJars of qualifying se rviciZentitled
to ONLY A GRATUITY, Pensio‘n is granted to Railway servants who
have completed ten or more years qualifying service,AS casual
1abourezm20not hold a Civil post, and their engagement is
casual in nature, which is extended from time time, the refore,

those casual labourers who hawe attained temporary status are

eligible for counting only half the periad of service rendered
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by them before regular absorptiom, as qualifying se rvice for
the purpose of pensionary bere fits,This benefit will be
xdmissible only after their absorption in regular employment,
It is stated that in the instant case, the qualifying service
from 1,1,1981 to 1,2,1991 barely comes to five years and
thereafter cotes to three years only,Thus he has a qualifying
service of eight years only, As swh, the applicant is not
entitled to draw pension,Therefore, on the basis of the
averments made in the counter,the Respondents have requested
that this petition has no merit amd it should be dismissed

in limine,

4, We have heard Shri S.P.Mohanty, learmed counsel for
the applicant and shri BePal,learmed Senior Stamding
Counsel appearing on behalf of the Respondents, and pe rused

the whole records,

5 Learned counsel for the applicant has wvehemently
argued that the applicant was engaged as casual labourer on

15/12/1971 and since then he has been working with Railway

without any break till the date of his retirement i,e, 31,12,1994

but illegally, he has been denied the pension.He submitted
that the services of the applicant, after expiry of six months,
cf Casual employment must be taken into consideration for

aafputation of his qualif,ing service and the Railway Bad's

circular at Amnexure-5 may be modified accordingly., Learned

Counsel for the applicant, Mr,Mohanty relied upon the decision
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of the Honourable Supreme Court in the case of L,ROBERT D'

SO0UZA VRS, EXECUTIVE ENGINEER, SOUTHEASTERN RAILWAY AND

AICTIER, reported in AIR 1982 SC 854 ; and in the casSe of

INDERPAL YADAV VRS, UNION OF INDIA AND OTHERS reported in

1985 (2) SCC 648 and arcgued that the periocd of service of
the applicant, after expiry of six months of casual work,
must be taken into consideration for computaticn of his

qualifying service for the purpose of pension,

On the other hand, learned Senior Standing Counsel
My, Pal, appearing on behalf of the Respandents has opposed
these arguments of the learned counsel for the applicant
and stated that according to Railway Pensicn Rules, Railway
Servants who has completed less than ten years of gualifying
Service is only entitled to gratuity and not pension,He has
also referred circular issuvedby the Railway Board at Annexure-5
and contended that in view of the Railway Bpard's circular
issued by the Railway and pension rules,the applicant is

not entitled to pension,

6, we hawe given our thoughtful consideration to the
\%/Q argument Of both parties and alsc given utmost attention

m\? to the citations referred by the learned counsel for the
pplicant, In the Manual of Railway Pension Rules, 1950, the
qualifying s2rvice has been defined in rule 104 which reads
as follows -

*104, The quantum of ordinary gratuity/pension and
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death-cum-re tirenent grduity depends mainly on
the folloving three factors;(l)Length of
qualifying service-Continuous temporary of
officiating service under the Government of
India folloved without interruption by
confirmation in the same or any other post,

in full as qualifying service exceptis-

(i) periads of temporary of officiating
service in a non-pensionable
establishment,

(ii) periods of casual/daily rated service
and periads of service of casual employees
treated as temporary on completion of
six months' continuous service until they
are apsorbed against regular temporary/
permanent posts,"

The Manual of Railway Pension rules,1950, more particularly
rule 623 provides that a Gove rnment servant who has completed
less than ten years qualifying service is entitled to only
gratuity,Pension is granted to a railway servant,who hawve
comp.leted ten years or more qualifying service,Raillway Board's
letter No,E(NG)/11/85/CL/6 dated 28,11,1986 (anrexure-R)
provides as followss=-

“Counting of the perial of service of project
casual labour after their attainment of temporary
status as qualifying service for pensionary
benefits on absorption in regular employment on
‘ Railways,
AN
In the Ministry of Rly's letter Ng;E(NG)
11/78/CL/12,dated 14.10,1980 it was laid dawn that
half the pericd of service put in by casual
labourers on open line after attaining temporary
status would count a¢ qualifying sérvice for pension
on their evwentual absorption in regular employment,
It was added therein, hawewver,that labour employed:.t
on projects (or project casual labour)will nbt come
under the purview of the said orders,




2 As railway administrations are aware ,the
benefit of temporary status has since been extended

to project casual labour vide Ministry of Rlys's letter
No,E(NG) 11/84/CL/41,3ated 1,6,1934, red with this
Ministry's letter of same nuiber of dated 11.9.1986,

3. In the PNM weeting between the Board and the
NFER,the Federation had requested that in the case of
project casual labour also half the service rendered by
teem, after attaining temporary status, if the same is
follawed by absorption in regular employment, should be
reckened as qualifying service for pensionary bene fits,

4, The Ministry of Railways have considered the
matter and have decided that in the case of project
casual labour too,half the service rendered by them,
after attaining temporary status in terms of the
instructions of 1,6,1984 and 11,9.1986 referred to in
para 2 swra,dill be reckoned as qualiffing service
for pension, on their eventual absorption in regular
enmployment,The conditions attached +to reckoning of
such service for pensionary benefits as enjoined in
the ministry of Railways' letter of 1 4,10,1980 cited
apove, will mutatis mutandis apply in the case of
project casual labour also",

Yo

Para =2005 of the Indian/Estadlishment Manual, VolII also provides

the rights of a casual labourer are as followss-

N K

“2005.Entitlements and Privileges admissible to
casual Labour who are treated as temporary (i.e,
given temporary statug) after the completicn of
120 days or 360 days of continuous employment
(as the case may be) :

(a) Casual labour treated as temporary are entitled
to the rights and benefits admissible to
temporary railway servants as laid down in
Chapter XXIII of this Manual,The rights and
privileges admissible to such labour also
include the benefit of D & A Rules,However,
their service prior to absorption in
temporary/pe rmanent/regular cadre after the
required selection/screening will not count
for the purpose of seniority and the date of
their regular appointrment after screening/
selection shall determine their seniority

Visea-vis other regular/tempo rary emloyees
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This is, hovever, subject to the provision that
if the seniority of certain individual employees
has already been deterjined in any other manner,
either in pursuance of judicial decisions or
otherwise, the senicrity so determined shall not
bealtered,

Casual Lapour including project casual labour
shall be eligible to count only half the period
Oof service rendered by them after attainin g
temporary status on completion of prescribed
days of continuous employment and bpefore regular
apsorption , as qualifying service for the purpose
of pensionary benefits,This benefit will be
admissible only after their apsorption in regular
employment, Such casual labour,who have attained
temporary status,will also be entitled to carry
forward the leave at their credit to new post on
acsorption in regular service.,Daily rated casual
labour will not be entitled to these benefits,

(b) swch casual labour ...

(c) No temporary posts shall be created to accommod ate
such casual labour,who acquireg temporary status, for

the conferment of attendant benefits like regular scie

of pay,increment etc, After aopsorption in regul ar
employment, half of the service rendered after attaining
temporary status by such persons before regular absorption
against & regul ar/temporary/perwanent post,will quali fy

' for pensionary bene fits,subject tothe conditions
T

prescrined in Railway Board's letter No.E(NG)11/78/Q /
12,dated 14.10,1930 (letter No.E(NG)11/85/CL/6 dated
28,11,1986 in the cade of Project casual labour) ™,
pension signifies pénsioner wages and it is eamed in lieu
of the service put in by an employee, Regularisation is a

sine quo non for grant of pension reaning thereby regularisaticon

is a pre-requisite for grant of pension,
7. A Casual labour has been defined in para 201(1)
of Chapter XX of the I.R.E.M,, Vol,II, as one whose employment

is intermittent, sporadic or extends over a short period or

continued from one work to another work,

R
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Under Rule 2005 of I,R.EM, ¢ Vol,II, 1990 Edn, and Rule-31 of
the Railway Services (Pension) Rules, 1993 and provisions of
Rules, 101,102 and 409 (ii) of Manual of Railway pPension Rules,
1950 lays dovn that pensionary benefits would be Admissinle

to the casual labourer attaining temporary status and after
they are absorbed in Group D POst,Rule 2006 of I,R,EM vol,

II 1920 Bdn, lays dovn the law regarding absorption of casual
labour in regular vacancy, it has heen laid dawn therein that
such absorption is not automatic but is subject, inter alia,

to availanility of vacancies, suitability and eligibility

of the individual casual labourer and rules regaming

seniority, unit method of absorption etc, decided by the Railway
Board, Sometimes, casual labourers with temporary status,
despite rendering service of so many years, are not regularised,
In that case, justice, equity and fair play demands

that fivation of deemed provision shall be applicable in such
situation, In the case of GITARANI SANTRA AND AIOTHER VRS,

WION OF INDIA AND OTHERS reported in (1997) 36 ATC 396 (rg),

it was held that despite non-regularisation of casual

labourer with temporary status who has been working continuously
for a 1mg period, shall be deemed to have been regularised on
the date of noumal age of superannuation , if he Completes

20 years of service after temporary status for the purpose of

getting pension,In the case reported in (1994) 28 ATC 462
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Madan Singh Vrs, Union of India it was held that anly
50% of service rendered by a casual labourer after temporary
Status shall be counted as gqualifying service for pension

u er rules,

B. In hie instant case, the applicant acquired temporary

status on 1.1.1981 and was regularised with effect from

1.2,1991 and confirmed on 2,2,1991,But the applicant never
agitated this fact before any competent authority or the .
Court that he should have been granted temporary status

just-after completing six months from the date on which he

was engaged as casual labourer, Therefore,the argument of

the learned counsel for the applicant that of the engagement \

Of the applicant from 15,12,1971 till the date of his

retirerent should be taken into consideration for the purpose
of pension does not hold good, in view of the above rules
teant for Casual labourers, We are, thus, of the opinion

that the applicant has been rightly denied the benefit of
pension as he does not fall in any of the provisions of the
rules for entitlement of pension, The refore, the applicant,was

rightly denied the benefits of pension,

e In the result, we find no merit in this application
and the Original Application is dismissed but without any order

as to cost,

%{;%ﬂ{‘% : . (5.%, aG MRE
8 v

vIige MEMBER(J UDICI AL)

KNM/CN,




