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IN THE CENTRAL AD?aiTISTRA2IVE TRIBUNAL 

CUr2C11\ BENCH: CUrT.CK. 

ORIGINALS APPkICATION NO. 421 OF 1995. 

Cuttack this the -2\ day of ?pri1, 1998, 

KRUPZINDHU 5WAIN 	 ..., 	 APPLIC1T. 

- \IERSIJS- 

UNION OF INDIA & OTHERS. 	 RESPONDENTS•  

( FOR INSTRUCTIONS ) 

Whether it be referred to the reporters or not? 

Whether it be circulated to alL the i3cnches of the 
Central Administrative Triounal or riot? 

VICE -C HAj - 	 MEMBER (J uuici
el- 
	 z) 



Central Administrative Tribunal 
Cutt ac k _Be nc h ; C utt ç k. 

OricinaL AppliCdticfl No. 421 of 1995. 

CuttaCk this the 2i' day of April,1993,  

THE FIONOURABLE MR. SOATH SOM,JICE-CHAIRN. 
& 

THE HONOURA3LE MR. S.K.AGARWAL IEMaER(JUDL.) 

IN THEMATTER OF :- 

Shri KrupasirIdhu Swain, aged aoout 

60 years, Son of, late BalakriShna 

Swain, village-Chapada,Po.Nalioar, 

DISt. Jagats inqhpur. 

.... APi-LICNT. 

By legal PraCtitiofr ; Mr/s. .P.Mohanty, 
P. K. Le na, 
Xv 	ate s. 

- Versus - 

Union of India represented by the Chief 
ral ilanager, S.E.Railway,Gardefl 

Re ach, CatCutt a. 

Senior Project Aanaaer,Headquarte rs, 
S.E. Railway, 3huarSwar. 

Deputy Chief personal UffiCer(COn.), 
S.E. Railway, Bhubaaeswar. 

S ... RESPONDENTS. 

By legal praCtitiorEr;- 'S.3.pal,O.114'.GhOsh, 
5enjr Standing 
Co.inse1 (Railways). 
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in this Original Application, under sectioil 19 

f the iminiStratiVe Tribunals zt, 1985, the  appliCaflt>p rays 

for a direction to the Responierlts to grant pensiOflarY berfitS 

to the applicant and for a further direction to the resporieutS 

to calculate the qualifying service of the applicant for 

r:,ensionary benefitS aftr expiry of six rnths of his casual 

rrtloyrteflt by recognisiflg his temporarY status and the 

Railway Board's Circular at 	nexure-5 requires rrtifiCatiOfl 

to cover the case of the applicant. 

2. 	In brief, the facts of this case, as stated by 

the applicant, are that in the year 1969, the south Eastern 

a j1way,compu15or1l.y acquired certain lands of the applicant 

for constrtiofl of Railway line and in consideration of the 

contulsory aquiSitiCfl of land, the applicant was appointed 

as ihalaSi on casual 3asis with e ffect from 15.12.1971 under 

the South Eastern Railway and was posted at Gorakhflath Railway 

Statiofi, Chapada.HiS date of casual employnent has oeen 

indicated in the identification rremO dated 8.4.1986 jsst.Ed 

by the Railway Authotitie5,i AnnexUte-1. It is stated 

that the applicant was posted at different pleS sh as 

and MaflCheer 



F 	 C) 

-3- 

without break in his casual employment in coristrution 

work and other work under the South Eastern Railway.It 

istated that in the continuity of service, the applicant 

cauired temporary status with effect from 1.1.1981 and 

his temporary service was reguLarised with effect from 

1.2.1991 and he was confirmed in his post w.e.f, 2.2.1991. 

It is stated that vide letter at Anrxure-2,the applicant 

was informed that he will be retiring from Railway service 

on supe rannuat i on with effect from 31.12.1993 on attaining 

the age of superannttion i.e. 58 years. Service certificate 

i sd to the applicant shs that at the tirre of his 

retirenent,the applicant was working as Store Watchman and 

hi 	last  pay was PS. 919/-.The grievance of the applicant is 

that he is not aLtQled any pensiunary oenefits,His service 

taken frak. the date of recognition of his terrorarv Status 

till his date of 	tireirent calculated in Annexure-2,cons 

to 3 years or1y which is not a reuisite qualifying service 

to earn him any pension.In such calclation,the Respondents 

have taken into account 50% of temporary perid of service 

the applicant for determining the length of qualifying 

service,There is no Railway rule yet to Support this nethal 

of caiiu1ation.But sih calculation has oeen rrade on the 

oasis of a circular dated 8.6.1937,In the resuLt,t.he applicant 

has been p revented/dep rived of getting any pensicnary benefits 

referere has been made to ection 3(7) of the Railway it, 
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1980 and Railway EStablishnent C1e (Vol. 1), Rule 10 3( 3) 

and the recorrnerxiation of the 3rd Pay CommiSsion.It is 

stated that the applicant had also approached the authorities 

Q.everal occasions and he has also made representation to 

that effect on 28.1. 1995 which is still pering.It is,therefore, 

submitted that direction may be given to the Resp rx1ents for 

grRnt of penSioflary benefits to the applicant and further 

direction may be given to the Resporents for calculation 

of qualif1 ing service of the applicant for pensionary benefits 

after expiry of Six months 	of his casual ealoyment by 

recoqnising his temporary status and the Railway 3oard's 

circular at Aflnexure-5 be modified accordingly. 

i1A 

3, 	Counter has been fiLed by the Respondents.It is 

adin itted in the c ounte r that the applicant was engaged as 

casual khalai w,e,f, 15.12.1971 and attained te4orary 

tatus with effect from 1.1.1981 and Was regutarised w,ef.  

1.2.1991 and confirnd on 2.2.1991.It is stated that as per 

Rule 623 of Railway pension RUIeS,1950, A railway servant who has 
is 

Corrpleted less than ten years of qualifying serviceLentitled 

to ONLY A GRATUITY, pension is granted to Railway servants who 

have C orrpleted ten or more years& qualifying se rvice. AS casual 
do 

1abourezs not hold a Civil post, and tkir engageirrent is 

casual in nature, which is extended from time tirre, the refore, 

those casual laboirers who have attained terrporary status are 

eligible for ccunting only half the period of service rendered 
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by them before regular abs orptio, as qualifying service for 

the purpose of pensionary berifits.This benefit will be 

azlrnissible only after their absorption in regular errloyment. 

It is stated that in the instant case, the qualifying service 

from 1.1.1981 to 1.2.1991 barely cones to five years and 

thereafter cones to three years oflly.Thushe has a qualifying 

service of eight years only. AS such, the applicant is not 

entitled to draw pe nsion. The re f ore, on the oasis of the 

ave me nts nrde in the C ounte r, the Respzndents ha-.,e r. qi.e S ted 

that this petition has no nerit and it should be dismissed 

in limirie. 

	

4, 	we have heard Sh ri .E.Mohanty, learned c oun1 for 

the applicant and Shri E.pa1,1earrd Senior Starding 

Counsel appearing on behalf of the R5pccderits atti perused 

the whole records. 

	

5. 	Learrd counsel for the applicant has veherient1y 

argd that the applicant was engaged as casual labourer on 

15/12/1971 and since then he has been working with Railway 

without any break till the date of his retireent i.e. 31.12.1994 

but illegally, he has been denied the pension.He submitted 

that the services of the applicant, after eXpiry of six months, 

of Casual e!Tployrtent must be taken into consideration for 

putation of his qualifing service and the Railway Bcd's 

CircuLar at Annexure-5 may be moiified accordingly. Learned 

Counsel for the applicant, Mr.Moharity relied upon the decision  



of the Hcnourable Supreire CoLirt in the case of jROBERrD' 

SOUZA \TRS. EXECUTIVE ENGINEER,SOUTHEASTERN RAIL4WAY AND 

AJOTER, reported in AIR 1982 SC 854 ; and in the c aSe of 

Ii'IJERP ALYD AV 'IRS. UNION OFINDI A AND OTHERS reported in 

l95 (2) SCC 648 and argd that the peril of service of 

the applicant, after expiry of six months of casual work, 

must be taken into consideration for cQrrutaticn of his 

ualifvIng service for the purpose of pension. 

On the other hand, learned Senior Standing Counsel 

Mr. Pal, appearing on behalf of the Respondents has opposed 

these arguments of the 1earrd counsel for the applicant 

and stated that acc ordirig to Railway Pension Rules, Railway 

Servants who has corr1eted less than ten years of qUa1ifjing 

service is only entitled to gratuity and not pension.He has 

also re fe r red ci rC Ui a r issuedby the Railway B oa rd at Annexu -5 

and contended that in view of the Railway Board' S circular 

issued by the Railway and pension rules,the applicant is 

not entitled to peflSicn. 

6. 	We have given our thoughtful consideration to the 

rgurent Of both parties and also given utmost attentiou 

to the C it at ions re fe r red by the le a rried c oun se 1 for the 

applicant. In the Manual of Railway Pension Rules,1950, the 

qUalifying 	rvice has been deflrd in rule 104 which reads 

as follcws;- 

104. The quantum of ordinary gratuity/penson and 

H 
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death-cum-retirenent gruity depends mainly on 
tlE follcing three factors; (l)Length of 
qualifying se r vice -Continuous temporary of 
officiating service under the Government of 
India follo'ied without interruption by 
confirmation in the sar or any other post, 
in full as qualifying service excepts- 

periods of temporary of officiating 
service in a non-pensionable 
establishment. 

pericds of casual/daily rated service 
and pe ricds of service of Casual  employees 
treated as temporary on completion of 
six months' c ont in UOUS service until they 
are aosorbed against regular temporary/ 
permarnt pOStS." 

The ?anual of Railway pension rules,1950, more particularly 

rule 623 provides that a Gove rnment servant who has completed 

less than ten years qualifing service is entitled to only 

gratuity.Pension is granted to a railway servant,who have 

co mpleted ten ye ars or more qualifying se rvice, Railway Board' s 

letter No.E(NG)/11/85/CL/6 dated 28.11.1986 (Anrexure-2) 

provides as follcis:- 

"Counting of the pericri of service of project 
casual labour after their attainment of temporary 
status as qualify ir'ç service for penionary 
benefits on absorption in regular employnent on 
Railways. 

In the Ministry of Rly'S letter No;E(NG) 
11/73/CL/12,dated 14.10.1980 it was laid dc.in that 
half the pericd of service put in by casual 
labourers on open line after attaining temporary 
status w ould count as  qualifying srvice for pens ion 
on their eventual absorption in regular errployiteint. 
It was added therein, haiever,that labour ercp1oyed;_ 
on projects (or project casual labour)will nt cone 
unller the purview of the said orders. 
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As railway rninistrations are ware ,the 
benefit of terrorary status has since been extended 
to project Casual labour vine lvi  rustry Of Rlys's letter 
NO. E(NG) 11/8  4/CL/41,dated 1.6,1934,re.-.d with this 
Ministry's letter of sarr nu:rber of dated 11.9.1986. 

In the PNM iueeting etween the 30a and the 
NR,the Ederation had requested that in the case of 
project casual labour also half the service rerered by 
tern, after attaining teLrorary status,if the sarre is 
fol1uied by absorption in regular erlont, should be 
reckoned as qualifying service for pensionary benefits. 

The Ministry of Railway s nave considered the 
matter and have decided that in the case of project 
casual laoour too,half the service rendered by therr 
after attaining terrorary status in terms of the 
instructions of 1.6.1984 and 11.9.1986 referred to in 
pare 2 slra,i1l be reckoned as qUalif'ing service 
for pension, cri their eventual absorption in regular 
errployiTent,The conditions attached to reckoning of 
such service for pensicary benefits as enjoined in 
the ministry of Railways' letter of 1 4.10.1980 cited 
above, will mutatis mutandis apply in the case of 
project casual labour also". 

Rly. 
Para -2005 of the India LEstlishrrent i'ianual,VoJ.II also provides 

the rights Of a casual labourer are as follais;- 

'2005.Entitlerrnts and Privileges admissible to 
casual Labour who are treated as teuporary (i.e. 
given terrporary status) after the coripletion of 
120 days or 360 days of continuous eployrrL 
(as the casemay be) 

() Casual labour treated as teaporary are entitled 
to the rights and benefits admissible to 
terrporary railway servants as laid dcwn in 
Chapiter XXIII of this Nanual,The rights and 
privileges admissible to such labour also 
include the benefit of D & A Rules,Hcever, 
their service prior to absorption in 
te aporary/pe rmanent/recjul ar cadre after the 
required selection/screening will not count 
for the purpose of seniority and the date of 
their regular appointrrent after screeninaj 
selection shall deter;aine their seniority 
vis-avjs other reular/temor ry eaplq7e5 
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This is,ho.'ever, subject to the provision that 
if the seniority of certain individual errloyees 
has already been deterrnined in any other manner, 
either in pursuance of jlñicil decisions or 
otherwise,the seniority so determined shall not 
bealte red, 

Casual Labour incl.ing project casual labour 
shall be eligibLe to count only half the period 
of service rendered by them after attaining 
temporary status on coirpletion of prescrined 
days of continuous eirployiient and oefore regular 
absorption , 	qualifying service for the purpose 
of pensionary oenefits.Thjs benefit will be 
adinisib1e only after their aosorption in regular 
elrployirent.such casual lahour,who have attained 
terrorary status,will also be entitled to carry 
forward the leave at their credit to new post on 
asorption in regular service,Daily rated casual 
labour will not be entitled to these benefits•  

SSuch casual labour .,, 

No terrporary posts shall be created to accormiodate 
such casual labour,who acquired terrporary status, for 
the conferrient of attendant benefits like regular scle  
of pay, increrrent etc. After aQsorptioa in regular 
e[rploynnt,half of the service rendered after attaining 
terrporary status by such persons before regular absorption 
against a reular/ten orary/perarnt pOSt,will qualify 
for pensionary berfits,subject tothe conditions 
pre&crioed in Railway oard' s letter No.  12 0 dated 14.10.1980 (letter No.E(NG11/85/cL/6 dated 
28.11.1986 in the cae of Project casual labour)', 

pension signifies iensiorier wages and it is earned in lieu 

of the service put in by an errployee. Regularisatjon is a 

sine quo nai for grant of pension reaning thereby reguiarisati 

is a pre-requisite for grant of pension, 

7. 	A casual labour has been defined in para 201(1) 

of Chapter cc of the I.R.E.M., Vol.11, as one whose e:rloyrrent 

is intertittent, sporadic or extends cver a short period or 

continued from one work to another work. 
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Ijnde r RUle 2005 of I. R. EM , Vol • II, 1990 Edn. and RUle -31 of 

the Railway services (pension)Rules, 1993 and provisions of 

iUleS, 101, 1C2 and 409 	(ii) of Manual Of Railway pens icn Rules, 

1950 lays dn that pensionary benefits would be rnissioj. 

to the casual labourer attaining tenorary status and after 

they are absorbed in Gtoup D P°st.Rule 2006 of I.FEM,. Vol. 

II 1990 Edn 1  lays dan the law regarding absorption of casual 

1 ab our in regular vacancy, it has been laid dn tLe rein that 

such absorption is not automatic but is subject,itr alia, 

to availFiility of vacancies, suiti11ty and elioibility 

Of the individual casual labourer and rules regarding 

seniority, unit rthcd of absorption etc1  decided by the Railway 

I3oard1  Sometirres, casual labourers with terrorary status, 

despite rendering service of so many years, are not regularjsed, 

In that case, justice, equity and fair play demands 

that fixation of deeired prcnision shall be applicable in such 

situation•  In the case of GiTARI SNTRA D A40THER VRS. 

UNION OF INDI A AND OTF.RS reported in (19 97) 36 ATC 396 (Fs), 

it was held that despite non-regularisation Of Casual 

labourer with terrporary status who has been workirg continuously 

for a long peric, 	shall be decried to have been 	regularised on 

the date of normal age of superannuation , if he ccrr1etcs 

20 years of service after terrporary status for  the purpose of 

getting peflsion.In the case repoLted in (1994) 28 ATC 462 
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i4adan Slngh 	Vrs. Union of India it was held that only 

50% of service rendered by a casual labourer after tenporary 

Status shall be counted as qualifying service for pensioth 

ur1er rules. 

B. 	In te irtant case, the applicant acquired terrporary 

status on 1.1,1981 and Was regularised with effect from 

1.2.1991 and confjrrred on 2.2.1991. But the applicant never 

agitated this tact before any cortpetent authority or the 

Court that he should have been granted tei1Orary Status 

j u st a ftc r C onp let in g Six mon ths £ r n the date on w h ic h he 

,.,,, as engaged as casual labourer. Therefore,the argument of 

the 1 a me d c oun se 1 for the applicant that Ycf the en gage rrent 

of the applicant from 15.12.1971 till the date of his 

retirement should be taken into consideration for the purpose 

of pens i on d ce s not h old g ox3., in view of the above rule s 

neant for casual labourers, we are, thus, of the opiiiion 

that the applicant has been rightly denied the benefit of 

pension as he dces not fall in any of the provisions of the 

rules for entitlement of pensions  ?heiefore, the ap1icant,as 

riçhtly denied the benefits of pension, 

9- 	In the result, we find no rrerit in th1 application 

and. the Original App1i ation is dismissed but without any order 

as to cost. 

(SOMA,T.  H1  SJ' - 

NEER(J tDICI) 


