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ORIGI NAL APPLICATION NOs: 408 OF 1995
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2. Whether it be circulated to all the 3enches of the N - /
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IN THE CENTRAL ADMINISTRATIVE TRI 3UNZL
CUTTACK 3ENCH: CUTT2CK.

ORIGINAL APPLICATION NO, 408 OF 1995
Cuttack this the 22nd day of March 199%6,

CORAM;

THE HONOURABLE MR. H.RAJENDRA FRASAD, ME1 ER( ADMN, )

Radha Raman Das, aged about 41 years,

son of Late Akshaya Kuma@r Das resident

of village/p,0./P.S. Ghasipura,

District-Keonjhar, at present working

as Hlead Clerk in the Qffice of Regional

Provident Fund Com.issioner,QOrissa,

Bhavishyanidhi Bhawan,Janapath, Unit-9,
Bhubaneswar-7,District-khurda, . Applicant

By the Applicant : M/s. K.C.Kanungo, 5.8, Mohapatra, Advocate e,
-Ver sus-

| . Central Bocard of Trustees, repre santed
by Central provident Ffund Comuissioner,
2nd & 3rd Floor, 3usine ss Fark, No,25,
Sivaji Marg, Mew Delhi-15,

2. Regional provident Fund Comrissione c,
Orissa, Janpath, Unit-9, Bhubaneswar-7
District-Khurda.,

.

cee e Respondents

By the Respondents s Mr. Ashok Mishra,
Senior Standing Counsel

(Central),
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MR HRAJENDRA RASAD, MuMBER WDMB) ;A Sub-Regional Office of the Regional
Provigent Fund Commissioner, Bhukbe@neswdr, was established at
Rourkela in 1984. It was, however, found difficult to find
ddequate number of willing officidls to mén the posts of
Head Clerks &t the Sub-Regiondl Office and @lso there was no
settled policy., initially, governing the transfers between
the Regional and Sub-Regional Offices. On the basis of a
verdict of this Tribunal, & system of cyclic pinels was
introduced wherby Head Clerks in the Regional Office are
transferred in orderg of seniority to the Sub-Regional
Office for & periocd of one year, 1wo panels, drawn-up on
cyclic basis, have run their course and the thirg is in
operat ion now.
2e The applicant, whose name figured &t number 46 cof the
second cycle, was spdred of the necessity of héving to move
to the Sub Region=l office at Rourkela in terms of Central

Provident Fund Commissioner Letter No.P.III/11(20)/82

dgated 6.10.1993 which envissged the gratwity of 'protecticn’
foom rotaetiondl tran:sfers to the office-bearers of
regognised unions uptO 2 yedrs during their incumbency in
an elected post. During the operation of the 2nd cycle,

the @pplicant wés holding dn elected post dnd wés therefore
‘protected’ from the liability of transfer to Rourkeld,

In April, 1995, he lost the election and therecfter cedsed
to enjoy the 'protection' so granted to him edrlier. On

7 June, 1995, he was asked to be in readiness to move toO

Rourkelafunder @ lidbility which a&rose under the second
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cycle- which, incidentelly had run its course by then,

9s mdy be seen from the names of other officials Who
were similsrly asked to be prepired to move out these
four officials, it nedds to be noted, belonged to the
3rd cycle while the applicent was in the second. He wag
transferred out the next day. On the same gate, 8th

June, 1995, the @pplicant submitted & re presentdat ion

to the Regional provident Fund Commissicner, Bhubaneswar
in which he pointed ocut that (a) the orders of tra sfer
coming just a day after the warning order had left him

no time to prepare for the shift, (b) his turn in the

3rd Cycle, which was now current, was yet to come, and

fc) he had certain family problems to solve before moving
out of Bhubaneswar., e requested for grant of six months
to proceed to Raurkela, There is no evidence of this
representation having nbeen disposed of by Respondent 2, On
10.7.199%5 , one Bulakar Sahoo was posted in the applicant's
place in the Regicnal Office, n 21,7.1995 orders were
issued to the effect that the applicant stood religved by
the said Bulakar Sahoo on 14,7,1995 a date which was a week

prior to the issue of the said orders.

3a The grievance of the applicant are two fold:

(1) he had been exempted from transfer to
Rourkela, while the 2nd Cycle was operative,
on account of the fact that he had peen
holding an elective-post of office bearer

of a recognised union;
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(ii)  he has peen transferred out by invoking a

cycle which had already run its course,

The applicant apprehends that he shall have to move
twice in gquick succession as a defunct cycle has been
invcked now, and again under the current cycle, when

his turn cowes, shortly,

4, The Respondents pbroadly confirmf the facts of

the case as stated by the applicant, They insist, however,
that the applicant had been protected from a transfer
under the 2nd Cycle and such protection being no longer
available to him on account of his ceasiag to be a

Union office oearer - he has to nove out in terms of the

same cycle even if it has by nov exhausted itself,

5. It is unarguably clear that a Cycle which has

run its full course cannot under any circunstances be revived
and applied, retrospectively, in individual cases against
anyme, regardless of whether or not he is holder ofjunion
office. This point does not warrant any elaboration., The
main issue in this case is whether the concessim

against transfers granted to the union office-kearers is a
'protection' for a temporary period or 'exemption' for the
peri d of a whole cycle. The circular letter (No.P.III/II

(20)82 dated 6.10.1995) employs the two expressions

alternativelly - ' protection! twice, and 'exemption' five times

'%oggl./
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(including in the subject portion). That apart, it is

evident from the said circular, that the concession of
exemptions, and the basic idea underlying it, was to
facilitase a proper and purposeful unior}gctivity which may

not be achieved if its main functionaries are obliged to remain
away from their headquarters. Certain legitimate, and by now
widely-accepted, facilities are routinely extended by all the
departments of the Gove rnment to-the elected office-bearers

of all recognised unions with a view to making it possible

for them to function effectively as elected representatives

of the employees. The arrangement involwving exemptiong from
rotational transfers envisaged in the circular of the Ce.P.F.
Comuissioner, referred to in para 2 apbove, has to be viewed

as an essential component of the industrial relations governing

the inst®dftion between the department and the union, Although,

of
the circular is not very specific on the question whether

|
or not the exemptions granted to the .ﬁour office-bearers of
Regional Uniongis in the nature of a permanent or temporary
concession,
gatpes, it should be possible to derive a harmonious and
logical interpretation from it - and it is that the exemption
granted to such functionaries is of a permgnent nature
throughout the relevant cycle in operation at that point of
time, Thus, if an office-bearer had not moved out on
rotational transfer in his normal turn, 'before his election,
then he shall not be required any more to do so,during the
rest of the cycle for a period of two years, If, on the

hand, hig normal turn is reached after he Ceases to holg an
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elected office, or completes two years as an office-
béarer, whichever is earlier, then he shall be required
to move out like everyone else. The in-built provision

of two-year limit for availing this concession is a
sufficient guarantee against any p®ssible or attempted
misuse of this fair and legitimate concession,

6. In the lightof the preeceding discussions, it is
held that the transfer of shri R.,D.Das to Rourkela, by
invoking a liability under an exhausted and de funct cycle, ’
was irregular., The orders contained in R,P. F.Commuissioner,
Orissa, Memo No.OR/Pers/107/80/Vol,VI/2360(13) dated
21,7,1995 are hereby set aside. If the applicant has

moved out on dransfer 8nd has bern 84 Rouskela for a cortain leng b of Fimejn
already 4o complete—the tenure of one year, s#& there is

no need to disturb his placement at present. In that ‘
case, the periad of his stay shall be reckoned and
adjusted as if it was in the current cycle and he shall
not pe moved out once again under the third cycle, If ‘
he has not actually moved out already, then he shall be
required to do so,as per his turn,in the third cycle,
Ts The applicant shall apply for, €= any leawve he
may e entitled to from 14th to 26th July, 1995, amd
the period shall pe regularised by grant of suitable
due

type of leave,to haj}'[:. basis of those

These orde rs passed wholly on theAfacts which have
been projected in this case. This judgment, is there fore,

to be regarded as one in personem, and shall not form a

precedent for any future litigation. It is desirable that

— 1o
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Respondent No,1 examines the facts of this case
comprehensively and issue a clear ruling regarding the
validity or othemwise of such 'exemptions' within or
beyond a particular cycle, to eliminate the existing
doubts and ambiguties in the Circular dated 6,10,1993,

Thus the Original Application is disposed of,

No costs,
[ \
el
(H, RATEND PRASAD)
ME MBER( 2D MINWL STRATIVE)
IS5 FEB %
K, N, Mohanty//

As authorised by Hon'ble vice-Chairman
on 19,3.96 the order is pronounced in open coirt
on this day of 22nd March,1996,

T

MEMBER ( ADMINI STRATIVE)



