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IN THE CTRAL ADNISTRATIVE TRIBUNAL 
curTAcK B ECH; CUTrAcK. 

ORIGINAL1 APPLICATION NO. 342 OF 1995. 
Cuttack, this the 	day of August, 2002 

JADWVIANI KHAI'UA. 	 .... 	 AppLIcANT, 

-VeCSUs. 

UNION OF INDIA & ORB. 	 REPONDTS. 

FOR INSTRUCTIONS 

whether it be referred to the reporters or not)1e). 

whether it oe circulated to all the Benches of 
the Central Administrative Triounal or not? N0. 

( 
pjj p) 	 ANA~N MO HAN TY) 

MEM3 ER(ADNN.) 	 MEvid ER (JU DI CIA L) 0~/08/2_007_ 
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CTRAL ADIu:NISTRATIVE TRIBUNAL 

QJTTAK B ENCH;GJTTACK 

ORIGINAL APPLICATION NO. 342 OF 1995. 
Cutack, this the 	5t-h day of August, 2002. 

C 0 R A M; 

THE HON CURABLE MR. S • K • HM RA • MEMi3 ER (ADNI NI STRATI yE) 

AND 

THE HONOURABLE MR. MANCRANJAN MOHANTY, MEMB ER(JUDI CIAL). 

.. 

JADUMANI KHA2UA, Aged about 44 years, 
Son of Sri Bal KrusT1a I<hatua, 
At present working as Junior Clerk 
In the office of the Central Institute 
of fres,ater Aquaculture,Kausalyaganga, 
po ;Bhubaneswar,Djst:Khurda. 	.•.. 	APPLICANT. 

By legal practitioner; 	MIs. J.S1guta,S.Natia,Advocates. 

- Versus- 

SeCretary,I.C.A.R, 
Krushibhaban,New Delhi-i. 

DireCtOr,C.I.F.A., 
KaUsalya Ganga, Po;BhUb&ieswar, 
DiSt ;KhUrda. 

Sunakar Nandi,Aged about 32 years, 
working as Senior Clerk,C.I.F.A., 
Kausalyaganga, PC ;Bhubaneswar, 
Dj5t:IZhurda. 	 .•.. 	RPONDENTS. 

By legal practitioner: Mr.AShOk Mohaflty, 
Senior counsel for the Railways. 

...• 



ORDER 

MR. MANORANJAN M0HANTY,MEM3ER(JUDICIAts 

Both Applicant and Respondent NO.3 were 

Sub...staff/Group •D'  staff in the Establishment of Centrai. 

Institute of Freshwater ACqUaculture (in short 'c.i. F.A') 
at Kausalyaganga (Bhubaneswar); where the Applicant joined 

on 10-06.1.977 and the Respondent No.3 joined on 17-071988. 

Thus, the Applicant was senior to the Respondent NO.3 by 

10 (ten) years. Later, they both were taken to higher posts 

of Junior Clerk as against the 5% of the vacancies set apart for 

Sub_staff/Group 'D' staff of the establishment and their 

names were put in the gradation list of junir Clerks: 

wherein the name of the Respondent No.3 was placed at 

Sl.NO. 7 and the name of the Applicant was placed at Si. 

No.8 among the Junior Clerks: although the Applicant joined 

as junior Clerk about a month before the Respondent No.3. 

Relevant entries made in Sl.NOs. 7& 3 of the gradation 

list (of junior Clerks) as at Annexure-3 reads as f011O$g 

Sl.ame & Designation 	Date of fDate  of Date of appoint- 
NO. 	 birth, 	initial ment in the presen 

Appoint., grade of Jr.Clerks 
ment in 
C.I. F.A. 

xx 	 xxx 	 xxx 	xxx 	 xxx 

7. sunakar Nandi 	18-04-1963 17,7.1983 	17-08-1983 

S. jadumani Khatua 
	

03-09-19511. 10.6.1977 09-08-1988 

xx 	 xxx 	 xxx 
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Basing on the above said entries in the gradation 

list (Ann exure-3), the Resondts granted promotion to the 

RespOnd&1t NO.3(ofl the basis of seniority,as maintained in 

the gradation list in question) from the rank of 0  junior 

Clerk* to the rank of 1*Senior Clerk* as seen under 

Ann exure.5 dated 08-0Ia1995. Therefore, the Applicant 

challged his placemt (below the RespOnd1t No.3) in the 

gradation list in question (Annexure..3) by filing 

represitations; which were turned down by the Respondts 

under Annexure-4 dated 16/19.12,1994.The ground set-forth 

in the said Annexure- 4, dated 16/19.12.1994,for placing 

the Applicant next below (in the gradation list under 

Annexure3) the ReSpOndent NO.3,was as follows; 

'SEven though he bas joined earlier, his name 
has been shown next to sri Indramani Mudu].i, 
sri Banamali Behera, and sri Sunakar Nandi 
based on the pan el prepared by the s efifon 
committee at the time of appointmit to the 
post of junior Clerks. 

in the above premises, the ApliCant has filed 

this Original Application under Section 19 of the 

Administrative Tribunals Act,1985.A counter has oei filed 

in this case, by the Respondt Departnt to which a 

rejoinder has also oe 1  filed by the Applicant. Despite 

notices,the Respondent No.3 has not choosen to appear and 

Contest this case, 

Undisp.itedly,the Applicant, having joined as 

a substaff mi C.I.F.A. (Kausalyaganga) BhubafleSwar on 
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10-06-1977 is Senior to the Respondent No.3, in GrOup]) 

establishment by ten years: as the Respondent No.3 joined 

as a Suostaff on 17-07-188. 

5. It is the stand of the Respondent Department 

that even though the Applicant joined as a Sub_staff/ 

GEOUP D  staff lO(tgi) years prior to the Respondent N0.3, 

he having been placed below the Respondent NO.3(in the 

Selection process undertaken to fi11up the Group C,' 

Junior Clerk posts) he was named below the Respondent 

NO.3 in the gradation list of the Junior Clerks at Annexure..3 

dated 03-08-1994 and, that, therefore, the Respondent N0.3 

being placed as Senior to the Applicant, had rightly been 

granted promotion (as Senior Clerk) under Arinexure.-5 da ted 

09-01-1995. 

6 	At the hearing, Mr.Aswini Kumar lvlishra, appearing 

on behalf of the Applicant took two lirrbs of argument: 

firstly, he took a point that since ooth the Applicant and 

Respondent No.3 came to 5% of the vacancies of '1junior 

Clerk,* from GrOUp.D posts; their recruitrnent(to junior 

Clerk posts)was to be done by the principle of Seniority 

subject to eleniination of unsuitaoles: for which a 

selection was taken, in which both (the Applicant and 

Respondent No.3) were found suitable and since both of 

them were found suitable (on going through a suitability 

test) for Group-C/Junior Clerk posts, they were to maintain 

their actual siority in the feeder cadre in the higher 
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post and, in fact, that was maintained while giving them 

orders. While the Applicarxt,being senior in feeder cadre, 

was promot on 09.08...1989 the Respondent NO.3,being rank 

junior (ten Yeats) in the feeder cadre,was promoted on 

17081938. It is the stand of the Advocate for the 

Applicant that even if, in the process of suitai1ity 

test, the Respondent No.3 was found better than the 

Applicant, he was not available to be placed above the 

Applicant at the stage of getting promotion as against 

the posts reserved for sub-staff. 

In order to substantiate his stand, the Advocate 

for the Applicant has placed before us the judgment of the 

Honble Supreme Court of India rendered in the case of 

B • V. SIVAIAH AND OTHERS VRS. K. ADDANKI BABIJ AND OTHERS report ed 

in AIR 19 Sc 2565 and that of FIDn'ble High Court of Orissa 

rendered in the case of 	KRUS1NA CHANDRA MISHRA VRS. 3ALASORE 

GRAMIA BANK AND OTHERS 	reported in (1993)1 ATT (1-lc)194; 

wherein it has oeeri 	told that while granting promotions, 

of the present nature, to the suitables full regard should 

be given to the seniority. 

Applicant, in the present case, was senior to 

the Respondent N0.3 and both of them, having been found 

suitable, were granted promotions One after the Other(the 

Applicant was granted promotion first on 09-08-1988 and 

the Respondent No.3 was granted promotion later on 17.8.1998) 
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by keeping their seniority ( in feeder cadre) in mind, 

That being the position; their names should have been 

placed in the gradation/seniority list of Junior clerks 

(Arinexure3) in accordance with the principle of '3enicrity 

subject to elemination of unsuitables'. 

Since noriQamong the Applicant and Respondent 
Un- 

NO.3 were found/suitable in the feeder cadre,the Applicant 

ought to have been placed above the Respondent NO.3,in 

the gradation/seniority list (Annexure3) and, as such, he 

should have been given further promotion as senior 

Clerk oefore granting such pronLion to the Respondent 

NO.3, 

Now, let-us examine the rival stand of the 

Respondent Department as given out in Ann exure.-4 dated 

16/19.12.1994. As it appears, the Respondent Department 

conducted a test in order to fillup the post of junior 

Clerks jointly of the open market candidates( sponsored 

from the Employment Exchange) and the in-service candidates 

like the Applicant and the Respondent No.3; which they 

should not have done. Apparently, confusion started from 

that point. It is well settled position of law that while 

fixing inter-se-.seniority among the new entrants,their 

inter...se..mjtjri the select list drawn at the stage of 

recruitment are to be reckoned. while putting the 

names of directly recruited junior clerks in the gradation/ 
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stiority list (Annexure..3), the Respondit Departmt 

looked to their position in the select List drawn in 

the selection process. Appart1y, while doing that,the 
also 

Res pond it Department have ,ppli ed the same principle 

for the Applicant and RespOndt No.3; which they should 

not have done. The placements given to the inservice 

candidates like the Applicant and Respofldt No.3 in the 

selection process was not to supersede the siority in 

the feeler cadre; as discussed in the previous paragraphs. 

Therefore, the stand of the Respondeit Departmt,as raised 

in Ann exure..4 dated 16/19.12.1994, for the Applicant and 

RespOndt No.3 can not be sustained and the same is 

hery over-rul ed/set-aside/quashed, 

11. By placing materials on record, the Advocate 

for the Applicant has raised the second liirb of his 

argumt that in the selection process there were writt, 

typing and viva-voce tests:where the Applicant secured 

higher marks than the Respondt No.3: details of which 

are given below; 

APPtICANT; 

52 marks in writtei test 	(82.6) 
30.6 marks in typing tests 
35 marks in viva-voce test 

117.6 marks in total. 

R ES PONDENT NO.3. 

48 marks in writtei test 	(99) 
51 marks in typini.g test 
16 marks in viva-voce test. 

115 marks in total. 
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12. To this, the stand of the Respondent Department 

is that viva-voce test was not available to Oe taki 

(which was tak& by only one meLier of the Selection 

COththittee) and, therefore, by excluding the marks awarded 

in the said viva-voce test, the Respondent NO.3 secured 

higher marks than the Applicant in the selection process, 

in question. 

13, we have already said that the Departmental 

candidates of the feeder cadre ( like the Applicant and 

Respondent NO.3) ought not to have been pit together with 

the open market candidates (sponsored by the Employment 

change) in the selection process (while open Market 

candidates were required to face stiff competition in the 

el emin ation process: the in-service/Departmental/feeder 

cadre candidates were to face a suitability test only). 

NOW that ooth the Applicant and Respondent No.3 having 

been found suitable(and non of them were found unsuitable) 

were taken to junior Clerk posts and, as stated in the 

previous paragraphs herein; they are to maintain their 

seniority in Junior Clerk cadre as was available to them 

in their feeder cadre and,therefore, it is not necessary 

to deal witti the issue as to whether viva...voce test was 

necessary or not in the selection process; although it is 

well settled point that a selection kpoard has always the 

full liberty to regulate  its procedure (by limiting their 
the 

discreticn to the minimum) inabsence of any prohibition 

in the state book for recruitment. 
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14. In the result, therefore,this Original 

Application is allowed. The order under Annexure-4 

dated 16/19.12,1994 is hery quashed and,as a c0flsequce, 

the RespOndts are directed to trea t the Applicant to 

be senior to the Respondt No.3 in the cadre of Junior 

Clerk and to grant him necessary promotions with effect 

from the date his junior.the RespOndit No.3, was granted 

promotion as Senor clerk within a period of 90(ninety) 

days from the date of receipt of a copy of this order. 

In the circumstances, there shall, however, be no order 

as to costs. 

MEM3 (AbNI STRATI 

----------- I ------- 

(MAN ORANJ 	iiOHANTY) 
MEM3 ER(JUDICIAI4 

 


